; L On Aprll 25, 2019, the Verkhovna Rada of Ukraine voted in

favor of the Law of Ukraine “On Supporting the Functioning
of the Ukrainian Language as the State Language”. The law
obliges all citizens to use the state language in all spheres of
public life. The political elite who governed the state for the
years 2014-2019 passed the State Language Law only
when they had to pass power after Iosmg the presidential
election.

The Law is unable to resolve the social tension that has arisen
‘around the language issue. On the contrary, the law |s;1he
source of further conflicts. . '
This analytical review indicates that the State Lunguoge;,‘
contradicts Ukraine's international obligations. The Law?(‘o A
Ukraine “On Supporting the Functioning of the Ukmﬁnl
Language as the State Language” is the wrong pa‘rhjg““‘ X
Ukrainian language policy.
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Foreword

This summary on language policy in Ukraine, provides a broad view
of contemporary developments and their roots. The authors seek to
understand recent developments in Ukrainian statehood from a
perspective that does not simply reduce the discussion to a case of
replacing Russian with Ukrainian. While such a mainstream view
has been effective in political campaigns both internally and inter-
nationally, the authors outline how the practical manifestations of
language policy and the grassroots multilingual reality, with various
minorities and regional majorities, paint a different picture.

Among the former Eastern Bloc countries, issues of language
policy have been perhaps the most emotionally loaded in Ukraine.
Since the country’s independence in 1991, news stories about fist-
fights in the Rada (Parliament) while drawing up language regu-
lations, have become familiar around the world. The authors are
Hungarian minority researchers in Ukraine. However, they take a
comparative and holistic perspective on Ukrainian language policy
in general, and provide an explanation of Ukrainian developments
from a critical insider’s point of view. The authors have been
engaged with Ukrainian language policy since the 1990’s making
them the top experts on the topic.

Actuality of the booklet is given by the new (2019) language
law in Ukraine “Law on Supporting the Functioning of the
Ukrainian Language as the State Language”, which entails a serious
curtailing of minority language rights in comparison to earlier
policies in the country. Especially alarming is that the new law
projects a general diminishing of languages other than Ukrainian
as languages of instruction.

My first hand expertise on Ukraine is based on my Academy
of Finland postdoctoral project (2011-2013) titled ‘Language ideo-
logies among the Hungarian minorities in Slovakia, Romania and



Ukraine from a comparative perspective’. This project included a one
month fieldwork in Ukraine (see e.g. Csernicské and Laihonen 2016).
In Ukraine, most Hungarian speakers (totalling 150 0oo in Ukraine)
live in the Transcarpathian region (Oblast), where they constitute a
regional majority in the area next to the Hungarian border. This
region has belonged to several states (Hungary, Czechoslovakia,
Soviet Union and now Ukraine), where it has always formed a distant
periphery in many ways (for details, Csernicské and Laihonen 2016).

Minority medium schools are cultural and linguistic ‘oases’.
The Hungarian minority in Ukraine constitutes the local majority
in villages and towns near to the Hungarian border, and the Hun-
garian language has been used as the language of instruction in
state run schools in that region throughout history, including the
period when it was part of the Soviet Union. The need to have
minority medium schools is explained on the one hand on the
language repertoire of the children: forcing Hungarian dominant
children to be immersed to Ukrainian would lead to ethnolinguistic
conflicts, mass migration to Hungary, and under-education of the
remaining Hungarian minority for a generation or two. On the other
hand, the Hungarian minority regions history as part of the Hun-
garian Kingdom and their cultural as well as religious peculiarities
have little mention in the Ukrainian national narratives or histories.
That is, the ‘Hungarian’ region presents a historical no-man’s-land
or a white spot on the cultural map of Ukraine. As a conclusion to
know yourself and to form a positive picture of your past and
heritage is possible only through Hungarian medium education. For
the learning of the majority, official language of the country,
context based, bilingual pedagogies have been developed by
Hungarian linguists working in Ukraine. Only mother tongue
education and a sophisticated bilingual pedagogy to learn the
national language, can promote positive self-identity and belonging
both locally and nationally.



For Ukraine, minority language communities, such as the
Hungarian one, constitute an economic, cultural and linguistic asset.
Their presence elevates the Transcarpathian region as a culturally
and linguistically rich touristic destination (see Laihonen and Cser-
nicskd 2019). The minority, together with Ukrainians in Hungary,
serves as a bridge between the neighbouring countries. To maintain
the vitality and numbers of a relatively strong regional linguistic mi-
nority, such as Hungarians in Ukraine, requires the right to have the
minority language as the language of instruction in all education. As
many studies show, the number of minority language speakers still
tend to gradually dwindle. What is at stake in Ukraine, is a dangerous
move towards an unprecedented and disproportionate forced
immersion of minority language dominant children to Ukrainian lan-
guage and culture. Such a move is most ill-advised by available
applied linguistic knowledge and European legal expertise (see the
opinion by Venice Commission) alike and it is clearly against the eco-
nomic, cultural and linguistic well being and interests of not just the
minorities in Ukraine but also the Ukrainian speaking majority as
well.
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I. Introduction: the linguistic situation in
Ukraine

1. In Ukraine, the language issue is highly politicized. This has
been repeatedly pointed out by researchers' and experts of
international organizations®. Paragraph 18 of the opinion of

! Shumlianskyi, Stanislav: Conflicting abstractions: language groups in language
politics in Ukraine. International Journal of the Sociology of Language 201. (2010)
135-161.; Stepanenko, Viktor: Identities and Language Politics in Ukraine: The
Challenges of Nation-State Building. In: Farimah Daftary - Frangois Grin (eds.):
Nation-Building Ethnicity and Language Politics in transition countries. Local
Government and Public Service Reform Initiative - Open Society Institute,
Budapest, 2003. 109-135.; Kulyk, Volodymyr: What is Russian in Ukraine? Pupular
Beliefs Regarding the Social Roles of the Language. In: Lara Ryazanova-Clarce (ed.):
The Russian Language Outside the Nation. Edingurgh University Press, Edingurgh,
2014. 117-140.; Pavlenko, Aneta: Multilingualism in Post-Soviet Countries:
Language Revival, Language Removal, and Sociolinguistic Theory. The
International Journal of Bilingual Education and Bilingualism 11. (2008) No. 3—4.
275-314.; Ulasiuk, Iryna: The Ukrainian Language: what does the future hold? (A
Legal Perspective). In: Antoni Milian-Massana (ed.): Language Law and Legal
Challenges in Medium-Sized Language Communities. A Comparative Perspective.
Institut d’Estudis Autonomics, Barcelona, 2012. 25-51.; Zabrodskaja, Anastassia -
Ehala, Martin: Inter-ethnic processes in post-Soviet space: theoretical background.
Journal of Multilingual and Multicurltural Development (2013) DOL
10.1080/1434632.2013.845194. 1-2.; IlleBuenxo Jlapuca: KoHcTHTYyIiliHa HOpMa B
CYCHIBHIV AMCKYCil 110710 MOBHUX IpaB B YkpaiHi [The Constitutional norm in a
public discussion about language rights in Ukraine]. Moso3Hascmaeo 2013/5: 37-41.
2 Assessment and Recommendations of the OSCE High Commissioner on National
Minorities on the Draft Law “On Languages in Ukraine” (No. 1015-3). The Hague,
20 December 2010.
https://iportal.rada.gov.ua/en/news/page/news/News/News/37052.html;
Opinion on the Draft Law on Languages in Ukraine. Adopted by the Venice
Commission at its 86th Plenary Session (Venice, 25-26 March 2011).
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2011)008-¢;

11



the Venice Commission on the law “On Supporting the Func-
tioning of the Ukrainian Language as the State Language” also
highlights this fact: “The use of languages has been for a long
time in Ukraine a highly sensitive issue, which has repeatedly
become one of the main topics in different election campaigns
and continues to be a subject of debate - and sometimes to
raise tensions - within the Ukrainian society as well as with
kin-States of some national minorities of Ukraine.”?

2. The specific features of Ukraine’s geopolitical and geographical
situation, its territory inherited from the Soviet Union, the
divergent political, historical, economic, cultural and social
development of its regions?, the heterogeneous ethnic, linguis-
tic and denominational composition of its population’, and the
fact that representatives of the titular nation of all the neigh-
bouring states are present among its citizens make the
linguistic issue a matter of domestic and foreign policy as well
as security policy.

3. The relationship between the language issue and security
policy is also confirmed by the ongoing armed conflict in the

Ukraine: UN Special Rapporteur urges stronger minority rights guarantees to
defuse tensions. Geneva, 16 April 2014.
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=14520.
3 European Commission for Democracy Through Law (Venice Commission).
Ukraine. Opinion on the Law on Supporting the Functioning of the Ukrainian
Language as the State Language. CDL-AD(2019)032. Opinion No. 960/2019.
Strasbourg, 9 December 2019.
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2019)032-€.
Hereinafter: Opinion 2019.

4 Karacsonyi, David - Kocsis, Karoly - Kovaly, Katalin - Molnér, Jozsef - Poti,
Lasz16: East-West dichotomy and political conflict in Ukraine - Was Huntington
right? Hungarian Geographical Bulletin 2 (2014): 99-134.

5 Kocsis, Kéroly - Rudenko, Leonid - Schweitzer, Ferenc eds.: Ukraine in maps.
Kyiv-Budapest: Institute of Geography National Academy of Sciences of Ukraine,
Geographical Research Institute Hungarian Academy of Sciences, 2008.
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country since autumn 2013. Linguistic conflicts have been used
as an excuse for the occupation of Crimea and for the outbreak
of the armed conflict that continues to devastate the eastern
regions of Ukraine, with thousands of deaths. “Today’s si-
tuation in Ukraine is an example of how the linguistic and
cultural warfare becomes the prerequisite and official basis for
a real military campaign”, wrote Drozda, for example.® “No
matter how we look at it, the current Russian-Ukrainian war
was started because of the language. This is an indisputable
fact. Russia used the language factor as a cause of aggression
- with the explanation that it had to protect Russian-speaking
citizens in Ukraine” - Osnach summed up the causes of the
conflict.” Sakwa also believes that the language issue was one
of the root causes of the conflict in eastern Ukraine.?

The Ukrainian state, which became independent in 1991, has
been undergoing the deepest crisis of its short history since
spring 2014. Ukraine’s mistaken language policy undoubtedly
played a role in the eruption of the political, military and
economic crisis threatening the security of the whole of Europe
and hindering the economic development of the narrower and
wider region.

6 Jlposma A. 2014. Pospybatu MOBHWIT By30s1. CKUIBKM POCIHCHKOMOBHMX

YKpaIHIIiB FOTOBi HAIOJISAraTH Ha POCIICBKOMOBHOCTI CBOIX /1iTel i BHYKIB? [Cut
the language knot. How many Russian-speaking Ukrainians are willing to insist
on Russian speaking their children and grandchildren?] ITopmaa mosHol
noaimuku, November 23, 2014. http://language-policy.info/2014/11/rozrubaty-
movnyj-vuzol-skilky-rosijskomovnyh-ukrajintsiv-hotovi-napolyahaty-na-

rosijskomovnosti-svojih-ditej-i-vnukiv/

7 Ocnau C. 2015. MoBHa cxs1aiosa ribpuasoi Biftau [ The language component of
hybrid warfare]. ITopman mosHoi noaimuku, June 13, 2015. http://language-
policy.info/2015/06/serhij-osnach-movna-skladova-hibrydnoji-vijny/

8 Sakwa, Richard: Frontline Ukraine: Crisis in the Borderlands. London: LB.
Tauris, 2015.
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5. After the collapse of the Soviet Union, Ukrainian nation-
building was greatly facilitated by the federal structure of the
communist empire: the Soviet Socialist Republic of Ukraine
had (relatively) well-defined external and internal administra-
tive boundaries; it had its own government in Kyiv with parlia-
ment and ministries; the Republic had its own constitution and
codified legal system; there were public administration offices
with qualified officials; the administration functioned, in addi-
tion to Russian, partly in the Ukrainian language; and Ukraine
was represented at the UN. On the other hand - besides the
deep economic crisis and the shock caused by the social and
political transformation -, the formation of the modern
Ukrainian nation was made difficult by the significant Russian
community, which overnight became a minority in the
sociological sense in the independent Ukraine.?

6. The multi-million community of Russians in Ukraine suddenly
became a minority, that is, a group having a de jure
subordinate status, whereas it had formerly belonged to the
linguistically and culturally privileged group of the Soviet
empire. However, de facto, they managed to retain these
favourable economic, political and cultural positions to a large
extent even after the regime change.

7. In addition to the large number of persons with Russian
ethnicity, the position of the Russian language has been
strengthened by the millions of Ukrainian citizens who were
linguistically assimilated and those who use Russian in their
everyday lives. At the time of the 2001 census, the proportion
of people belonging to the Russian national minority in the
country was 17.28%, whereas the proportion of persons with

9 Brubaker, Rogers: Nationalism Reframed: Nationhood and the National Question
in the New Europe. Cambridge: Cambridge University Press, 1996. 17.
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Russian mother tongue was much higher (Figure 1). The main
reason for this is that 5.5 million ethnic Ukrainians declared
themselves to be Russian native speakers (Table 1).'

Table 1. The population of Ukraine according to mother tongue and
ethnicity (based on 2001 census data)

Number of
Ethnici d mother t 9
nicity and mother tongue people Yo

Ukrainians (by ethnicity) whose mother tongue is
Ukrainian 31,970,728  66.27
Russians whose mother tongue is Ukrainian 328,152 0.68

National mi iti h ther t i
ational minorities whose mother tongue is 278,588 0.58

Ukrainian

TOTAL NUMBER OF THOSE WHOSE MOTHER 5 68 6
TONGUE IS UKRAINIAN 325774 7:53
Russians whose mother tongue is Russian 7,993,832  16.57
Ukrainians whose mother tongue is Russian 5,544,729 11.49

National minorities whose mother tongue is
Russian 735109 152
TOTAL NUMBER OF THOSE WHOSE MOTHER
TONGUE IS RUSSIAN

National minorities whose ethnicity and mother

14,273,670  29.59

tongue are the same L129,397 234

National minorities who speak the mother tongue

.. . 260,367 0.54
of another minority group as their own
TOTAL NUMBER OF THOSE WHO SPEAK

MINORITY LANGUAGES 1389764 2.88

TOTAL NUMBER OF POPULATION IN UKRAINE 48,240,902 100

'° The terms “mother tongue” and “native language” are used interchangeably
throughout this paper.
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Figure 1. The overlap of native language and ethnicity in the
population of Ukraine according to the 2001 census (%)

10.

Native 6
language 7:53
Ethnicity 77.82
T T T T 1
0% 20% 40% 60% 80% 100%

Ukrainian - Russian M Other

Among Ukrainian citizens whose ethnicity or mother tongue
is not Ukrainian, ethnic Russians and Russian native speakers
are by far the most prominent. In 2001, the proportion of
Russians was 77.89% among ethnic minorities of Ukraine and
91.13% among linguistic minorities thereof (Table 2).

At the time of the 2001 census, the proportion of ethnic
Ukrainians and Russians within the Ukrainian population was
95 percent, and speakers of these two languages together
accounted for 97 percent of the total population.

From the above data it is clear that the minority issue in
Ukraine is almost identical to the issue of the Russian com-
munity. Apart from Ukrainians and Russians, the proportion
and weight of other ethnic and linguistic groups, including
Hungarians, is not significant.
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Table 2. Minority citizens by ethnicity and mother tongue in
Ukraine (based on 2001 census data)

.. Ratio in
Ratio in
e total
Minorities Persons of Persons total minori
by (%) whom: population ty
(%) population
(%)
Russian 8,334,141 17.28 77.89
. . 10,699,209
th
ethnicity (22.18%)
other
. 2,365,068 4.90 22.11
minorities
Russian 14,273,670 29.59 91.13
mother 15,663,434
t 2.47%
e G270 other 1,389,76 2.88 8.8
minorities 399,704 ’ <7
11. There are also significant differences in the number of spea-

kers of different minority languages. After the Russians, the
largest group is the Crimean Tatar speakers, numbering more
than 200,000 persons. They are followed by speakers of Mol-
dovan, Hungarian, Romanian and Bulgarian. The number of
native speakers of other minority languages is less than

100,000 (Figure 2).
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Figure 2. Native speakers of minority languages in Ukraine, based
on 2001 census data (Ruthenian or Rusyn speakers were counted

among Ukrainian native speakers)

Crimean Tatar 231 w_mm
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Ruthenian
Greek
German
Yiddish
Slovak
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Krymchak

4] 50000 100000 150000 200000 250000
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12. Ukraine is characterised by widespread bilingualism."
“Ukraine is practically a bilingual country where everyone
seems to understand both Ukrainian and Russian, and where
the vast majority (roughly two-thirds of respondents in
various polls) claim they speak both languages fluently” -
Rjabcsuk summarizes the situation.'

13. According to the 2001 census, 56.84% of the Ukrainian popu-
lation speak “fluently” at least one language other than their
mother tongue. This proportion was 63.23% among the urban
population and 43.92% among the rural population.® Because
the data included language skills for infants and elderly people,
Lozyns’kyi estimates that 80% of the adult population can
speak fluently (at least) one language in addition to their
mother tongue.'

14. In 2001, 87.84% of the country’s population spoke Ukrainian
and 67.71% spoke Russian (Table 3). According to the census
data, 58.76% of Russians had a good command of the

" Besters-Dilger, Juliane (ed.): Language policy and language situation in Ukraine:
Analysis and recommendations. Peter Lang, Frankfurt am Main, 2009.; Bowring,
Bill: The Russian Language in Ukraine: Complicit in Genocide, or Victim of State-
building? In: Lara Ryazanova-Clarce (ed.): The Russian Language Outside the
Nation. Edingurgh University Press, Edingurgh, 2014. 56-78.; Bilaniuk, Laada:
Language in the balance: the politics of non-accommodation on bilingual
Ukrainian-Russian television shows. International Journal of the Sociology of
Language 210 (2010): 105-133.; Maibopoga Onekcanzp Ta iH. (pen.): MosHa
cumyauis 8 Ykpaini: mbic kongpaikmom i koncencycom [The Language Situation in
Ukraine: Between Conflict and Consensus]. IHCTUTYT mNOTITHMYHMX i
eTHOHAIIOHJIbHMX 10CTi/KeHb iMeHi . @. Kypaca HAH Ykpainu, Knis, 2008.

2 Rjabcsuk, Mikola: A két Ukrajna [Two Ukraines]. Orokség KultGrpolitikai
Intézet, Budapest, 2015. 136.

'3 JlosuHcpkuit Poman: MoeHa cumyauis 8 Ykpaii (cycninbHo-2eozpagiuHuil
nozn50) [Linguistic situation in Ukraine: a socio-geographical view]. BuaaBumuamit
uexTp JIHY imeni IBana ®panxa, JIbBiB, 2008. 246.

4 JTO3MHCBKUIT 2008: 254.
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Ukrainian language, and 58.07% of Ukrainians had a good
command of Russian.’

Table 3. Number and proportion of persons speaking Ukrainian
and Russian “freely” in Ukraine, based on 2001 census data'

Ukrainian speakers Russian speakers
ratio in ratio in
ersons total ersons total
p population P population
%) %)
total 42,374,848 87.84 31,698,051 67.71
asa
mother 32,577,468 67.53 14,273,670 29.59
tongue
of whom
asa
second 9,797,380 20.31 17,424,381 36.12
language

15. The proportion of bilinguals was much higher in the eastern
(mainly Russian-populated) areas of the country than in the
(mostly Ukrainian) western parts (Figure 3).

'5 JIo3auHCBKMI 2008: 216.
16 JlosuHCBKMI 2008: 199-200., 214-215.
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Figure 3. Proportion of persons who speak (at least) one language
“freely” in addition to their mother tongue, according to 2011
census data (Based on Lozyns’kyi 2008: 246.)




16.

17.

18.

19.

Sociological and sociolinguistic research also confirms the
widespread use of bilingualism. In certain parts of the country
and in many situations (such as in pop culture) the Russian
language is dominant.

The nature of bilingualism in Ukraine is primarily due to histo-
rical factors, such as that during the existence of the Soviet
Union, the Russian language received stronger support in
Soviet Ukraine than Ukrainian and other languages.

In the last days of the Soviet Union and after the fall of the
empire, both among the Ukrainians and among the Roma-
nians, Hungarians, Poles, etc. there was a growing interest in
their own culture and language, and there appeared demands
for extending the use of their own language as opposed to the
previously privileged position of the Russian language. During
this period and in the early years of Ukrainian sovereignty, the
respective goals of the majority nation (the Ukrainians) and
those of the minorities living in the country coincided.
However, while the situation of the Ukrainian majority and
that of the minorities in the Soviet Union had been similar in
many respects, after 1991 their parallel efforts to strengthen
the position of their languages has come into conflict: the
language policy of the Ukrainian state insists that the functions
previously enjoyed by the Russian language be taken over by
the Ukrainian language, whereas national minorities also want
to use their mother tongues in as many spheres of language
use as possible.

As a result, after Ukraine’s independence, the linguistic situa-
tion has created conflicts in an already troubled transitional
situation, full of political and economic crises. These conflicts
are still not fully resolved. The conflict stems from the fact that
the state-organizing ethnic group (the Ukrainian) seeks to play
an exclusive role in the public, symbolic space of languages.
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20.

21.

22.

23.

The conflict is exacerbated by that Ukraine’s language policy
considers strengthening the position of the Ukrainian lan-
guage as one of its most important goals.

The language policy of impatient Ukrainianisation, which has
longed for revenge for historical insults, is being pushed by the
Ukrainian political elite despite the fact that since spring 2014
the country’s population has become much more homogenous
both ethnically and linguistically. One reason for this is that a
large part of the Donetsk and Luhansk districts of eastern
Ukraine, uncontrolled by Kyiv, and the Crimean peninsula,
annexed by Russia in contravention of international law, have
significant ethnic Russian and Russian-speaking populations.
A substantial part of the Crimean Tatars also remained in the
Moscow-controlled Crimea. As a result, the weight of the
clearly Ukrainian dominated western territories has increased
significantly in the country.

The wartime situation and the loss of control over some areas
have greatly strengthened patriotic sentiment and national
pride, at the same time impatient nationalism has also been
gaining ground.

Central language policy should strike a balance between pro-
moting the State language and protecting minority languages
in this complex situation. However, as shown below, the Law
of Ukraine on Supporting the Functioning of the Ukrainian
Language as the State Language (hereinafter: SLIL.2019),
passed by the Supreme Council (Parliament) of Ukraine on 25
April 2019, is not capable of strengthening social consensus,
nor promoting social reconciliation, and thus cannot create a
delicate balance.
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I1. Language laws in Ukraine

24. In Ukraine, which became independent in 1991, four laws were
adopted until spring 2019 with the central aim of regulating
the language regime. These laws are: (1) Law of Ukraine “On
Languages in the Ukrainian SSR” (LL1989)7; (2) Law of
Ukraine “On Ratification of the European Charter for Regional
or Minority Languages, 1992”"® (ECRML1999); (3) Law of
Ukraine “On Ratification of the European Charter for Regional
or Minority Languages™® (ECRML2003); (4) Law of Ukraine
“On the Principles of State Language Policy” (LL2012).*°

25. The 1989 Language Law (LL198g), adopted before the inde-
pendence, was a compromise between Ukrainianisation and
the maintenance of the existing status quo.* According to
analysts,” the law equally promoted Ukrainian nation-
building and the continued presence of the Russian language

7 3akoH Ykpaimm «IIpo mMoBM B VYkpaiHcekiit PCP» [Law of Ukraine "On
Languages in the Ukrainian SSR"]. http://zakon4.rada.gov.ua/laws/show/8312-
11 (LL1989)

8 3akon Ykpainn «IIpo patudikariito €BpomeiicbKoi XapTii perioHaIbHUX MOB
abo MOB MeHIIMH, 1992 p.» [Law of Ukraine “On Ratification of the European
Charter for Regional or Minority Languages, 1992”].
https://zakon.rada.gov.ua/laws/show/1350-14. Hereinafter: ECRML1999.

'9 3axoH Ykpaiuu «IIpo paTudikariito eBporencbKoi XapTil perioHaIbHUX MOB 260
moB MenumH» [Law of Ukraine “On Ratification of the European Charter for
Regional or Minority Languages”]. http://zakong.rada.gov.ua/laws/show/802-15.
Hereinafter: ECRML2003.

20 3akoH Ykpainu «IIpo 3acazu ep)xaBHOI MOBHOI ToyliTUKM» [Law of Ukraine
"On the Principles of State Language Policy"].
https://zakon.rada.gov.ua/go/5029-17. Hereinafter: LL2012.

2! Arel, Dominique: Language politics in independent Ukraine: Towards one or
two state languages? Nationalities Papers 23(1995)/3: 597-622.

22 Kulyk, Voldymyr: Constructing common sense: Language and ethnicity in
Ukrainian public discourse. Ethnic and Racial Studies 29(2006)/2: 281-314.
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in many areas of life. Others interpret the law as a compro-
mise which, on the one hand, codified the status of the
Ukrainian State language and, on the other hand, preserved
the privileged position of the Russian language in many
spheres of social and public life. There also exists an assess-
ment according to which LL1989 was the first legal step
towards the de-Sovietization and independence of the country
in 1991.*4

26. Ukraine, an independent state since 1991, was required by
Opinion No 190 (1995) of the Parliamentary Assembly of the
Council of Europe® as a condition for membership of the
Council of Furope to ratify the Framework Convention for the
Protection of National Minorities (hereinafter: “the Frame-
work Convention”), and to sign and ratify, within one year of
its accession to the Council of Europe, the European Charter
for Regional or Minority Languages (hereinafter referred to as
“the Charter”).

27. Accordingly, the Supreme Council of Ukraine ratified the
Framework Convention in 1997%° and the Charter in 1999.%
However, the law on the ratification of the Charter

23 KoturopeHko BikTop: EmHiuni npomupiuus i Kongaikmu 6 cyqacHitl Ykpaiui:
noaimosoeiunutl koHuenm [Ethnic Contradictions and Conflicts in Modern
Ukraine: A Concept of Political Science]. Kuig, 2004. 518-519.

24 Bilaniuk, Laada: Gender, Language Attitudes, and Language Status in Ukraine.
Language in Society 32 (2003): 47-78.

25 PACE Opinion 190, 26/9/95. Application by Ukraine for membership of the
Council of FEurope. Para. 12.7. https://assembly.coe.int/nw/xml/XRef/Xref-
XML2HTML-en.asp?fileid=13929&lang=en

26 3akon Ykpaiuu «IIpo partudikarito PamkoBoi konseHtii Pagu €sporm 1mpo
3axuCT HanjoHaabHNX MeHimH» [Law of Ukraine “On Ratification of the Council
of Europe’s Framework Convention for the Protection of National Minorities”].
https://zakon.rada.gov.ua/laws/show/703/97-%D0%B2%D1%80

27 ECRML1999
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(ECRML1999) was repealed by the Constitutional Court of
Ukraine in 2000 for formal reasons.?® According to analysts,
Kyiv’s political intention was for Ukraine to comply with its
international obligations and formally ratify the Charter, but it
never wanted the international instrument to enter into force,
so that it would not have to implement its obligations
undertaken by the ratification.*

28. In 2003, Ukraine ratified the Charter again (ECRML2003).3°
However, the instrument of ratification was deposited with the
Secretary General of the Council of Europe only two years
later, on 19 September 2005. The Charter entered into force in
Ukraine as late as 1 January 2006.

29. The ratification of the Charter was preceded and followed by
strong negative propaganda in Ukraine. Politicians, State
officials, academics, activists, and journalists have criticized
the Charter. During this negative campaign, several false
claims were made about the Charter. This has significantly
undermined the prestige of the Charter among the population
of the country.

28 Pimenns Koucrmtyniiinoro Cysy YKpaiHM y CIpaBi 3a KOHCTUTYILAHMM
MOJJAHHSIM 54 HApPOHMX JlelyTaTiB YKpaiHu 1070 BiAnosigHocti KoHcTuTymii
Ykpainu (KoHCTUTYLINHOCTI) 3akoHy YKpaiau «IIpo patudikariiio €BporercbKol
xapTii perioHaJIbHMX MOB ab0 MOB MEHIIMH 1992 P.» Bif 12.07.2000 p. N2 9-
pri/2000. [Decision of the Constitutional Court of Ukraine in the case on the
constitutional petition of 54 People’s Deputies of Ukraine on compliance with the
Constitution of Ukraine (constitutionality) of the Law of Ukraine "On Ratification
of the European Charter for Regional or Minority Languages of 1992" of
12.07.2000 No. 9-rp/2000.] https://zakon.rada.gov.ua/laws/show/voogp710-00.
Hereinafter: Constitutional Court 2000.

29 Bowring, Bill - Antonovych, Miroslava: Ukraine’s long and winding road to the
European Charter for Regional and Minority Languages, In: The European Charter
for Regional or Minority Languages: Legal Challenges and Opportunities, Council
of Europe Publishing, Strasbourg, 2008, 157-182.

3° ECRML2003.
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30. On 3 July 2012, after lengthy debates and under scandalous
circumstances, the Kyiv Parliament passed a new language law
(LL2012) to replace the former one (LL1989). The text of the
law was published in the official gazette I'osoc Ykpainu [Voice
of Ukraine] on 10 August 2012, and thus LL2012 entered into
force.?' The law continued to be in the crossfire of disputes.

31. There have been several attempts to declare the law unconsti-
tutional. A petition submitted by 51 People’s Deputies in 2012
was rejected by Decision 10-y/2013 of the Constitutional Court
of Ukraine on 27 March 2013.3* On 7 July 2014, 57 People’s
Deputies referred the matter to the Constitutional Court once
more.33 However, the Constitutional Court started to deal with
the petition only years later. The law was finally annulled by
the Constitutional Court of Ukraine (due to formal reasons) on
28 February 2018.34

3'LL2012.

3> YxBama KoucruryuirtHoro Cyzay YKpaiHM IIpo BiIMOBY Y BiAKPUTTI
KOHCTUTYILIHOTO IIPOBA/PKEHHSI Y CIpaBi 3a KOHCTUTYLIMHMM IOJAHHSM 51
HapOAHOrO JieryTaTa YKpaiHM Iojio BiamosigHocTi Konctmrymii Ykpainm
(xoHCTHMTYLIMHOCTI) 3akoHy VYkpainm «Ilpo 3acagm fAep)kaBHOI MOBHOL
TOJTITUKM» BifT 27. 03. 2013 p. N2 10-y/2013. [Decision of the Constitutional Court
of Ukraine on refusal to open constitutional proceedings in the case of the
constitutional petition of 51 People's Deputies of Ukraine on compliance with the
Constitution of Ukraine (constitutionality) of the Law of Ukraine "On Principles of
the State Language Policy" of March 27, 2013, No. 10-y/2013.]
http://zakong.rada.gov.ua/laws/show/voiou710-13

33 http://ccu.gov.ua/doccatalog/document?id=252116

34 Pimennst Koncruryniinoro Cyny YkpaiHu y crpasi 3a KOHCTUTYIIHUM
TIOJIAaHHSIM 57 HApOAHMX JIENyTaTiB YKpalHM Io/i0 BiAmoigHocTi KoHCcTHTYLIT
YKpainu (KOHCTUTYIINHOCTI) 3akoHy Ykpaiau «IIpo 3acajiy fepyxaBHOI MOBHOI
ToTTHENM» Bifi 28. 02. 2018 p. N2 2-p/2018. [Decision of the Constitutional Court
of Ukraine in the case of the constitutional petition of 57 People’s Deputies of
Ukraine on compliance with the Constitution of Ukraine (constitutionality) of the
Law of Ukraine "On Principles of the State Language Policy" of February 28, 2018,
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32.

33.

34

LL2012 was annulled by the Constitutional Court on the
ground that the constitutional procedure for debating and
adopting laws in Parliament had been violated. The Constitu-
tional Court made no criticism as regards the content of
LL2012.

LL1989, ECRML1999 and ECRML2003 apply to the languages
of the national minorities in the country. In contrast, LL2012
defines the rights of native speakers of regulated languages.
The distinction is important. In fact, there is a significant
difference in the composition of Ukraine’s population in terms
of ethnicity as opposed to mother tongue. As can be seen from
Table 4, during the 2001 census much more people declared
themselves to be ethnic Ukrainians than to have Ukrainian as
their mother tongue. Therefore, the number and proportion of
people belonging to national minorities is significantly lower
than the number of members of linguistic minorities.

LL1989 protects the languages of all national minorities in
Ukraine, totalling almost 130 languages. According to the 2001
census, more than 130 nationalities and ethnicities live in the
country.® Although the Charter applies to regional or minority
languages, the scope of the Ukrainian ratification laws of the
international document (ECRML1999 and ECRML2003)
extends to the languages of 13 national minorities in Ukraine.
In turn, LL2012 safeguards the rights of native speakers of 18
Ukrainian minority languages (Table 5).

No. 2-p/2018.] https://zakon.rada.gov.ua/laws/show/voo2p710-18. Hereinafter:
Constitutional Court 2018.

35 Kuras, Ivan F. - Pirozhkov, Serhyi I. eds.: First All-National Population Census:
historical, methodological, social, economic, ethnic aspects. Kyiv: State Statistic
Committee of Ukraine and Institute for Demography and Social Studies, 2004. 99.
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Table 4. Population of Ukraine by ethnicity and mother tongue
(2001 census)3®

by ethnicity by mother tongue
persons % persons %
Ukrainian 37,531,510 77.80018 32,570,743 67.51686
Russian 8,334,141 17.27609 14,273,670 29.58831
Belarusian 275,763 0.57164 56,249  0.11660
Moldovan 258,619 0.53610 185,032 0.38356
Crimean Tatar 248,193 0.51449 231,382  0.47964
Bulgarian 204,574 0.42407 134,396  0.27859
Hungarian 156,566 0.32455 161,618 0.33502
Romanian 150,989 0.31299 142,671  0.29575
Polish 144,130 0.29877 19,195 0.03979
Jewish (Yiddish) 103,591 0.21474 3,307 0.00686
Armenian 99,894 0.20707 51,847 0.10748
Greek 91,548 0.18977 6,029 0.01250
Roma(ni) 47,587 0.09864 22,603 0.04685
German 33,302 0.06903 4,206  0.00872
Gagauz 31,923 0.06617 23,765 0.04926
Slovak 6,397 0.01326 2,768 0.00574
Karaim 1,196 0.00248 96 0.00020
Krymchak 406 0.00084 21  0.00004
EE:zZr{ian 10,183 0.02111 6725 0.01394
Other 510,390 1.05800 143,142 0.29672
No response - - 201,437 0.41756
Total 48,240,902 100 48,240,902 100

36 Source: http://2001.ukrcensus.gov.ua/results/general/nationality/
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Table 5. Languages covered by the four laws

L1989 ECRML1999 ECRML2003 L2012
The languages of ~ The languages of  The languages of The native
all national 13 national 13 national speakers of 18
minorities in minorities minorities languages
Ukraine. (Belarusian, (Belarusian, (Russian,
Bulgarian, Bulgarian, Belarusian,
/?apfl);z:g:o Greek, Gagauz, Greek, Gagauz, Bulgarian,
’ Jewish, Crimean  Jewish, Crimean Armenian,

Tatar, Moldovan,
German, Polish,
Russian,
Romanian,
Slovak and
Hungarian)

Tatar, Moldovan,
German, Polish,
Russian,
Romanian,
Slovak and
Hungarian)

Gagauz, Yiddish,
Crimean Tatar,
Moldovan,
German, Neo-
Greek, Polish,
Romani,
Romanian,
Slovak,
Hungarian,
Rusyn, Karaim,
Krymchak)

35. LL1989g affects 22.18 percent of the country’s population. The
scope of ECRML1999 and ECRMIL2013 extends to 20.81
percent of Ukraine’s population. LL2012 applies to nearly one
third (31.77%) of the population (Figure 4).

36. Under certain conditions, all four laws allow minority lan-
guages to appear in the public sphere, usually alongside the
State language. Most of the legislation analysed set a
demographic threshold for the use of minority languages in
official situations (Table 6).
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Figure 4. Proportions of the country’s population affected by the

four laws
37 3177
30 7
25 22.18
20.81 20.81
20
15
10
5 -
() T
LL1989 ECRML1999 ECRML2003 LL2012
37. LL198g allows for the use of the languages of national minori-

38.

39.

ties in public offices if the members of the respective national
minority constitute an absolute majority within the borders of
the administrative unit. The demographic threshold for using
a minority language is therefore very high: 50%. Even so, the
use of the minority language is not obligatory, it is only an
option.

ECRML1999 provides for the use of national minority lan-
guages in public offices where the proportion of persons be-
longing to the given national minority exceeds 20 percent.

ECRML2003 does not define a demographic threshold, instead
it states that the use of regional or minority languages is
permitted in the areas of those regional or local governments
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40.

where the number of users of regional or minority languages
justifies this.

Pursuant to LL2012, regional or minority languages can be
used in public offices and local governments if the proportion
of their native speakers reaches 10% in the territory of the
given administrative unit. In such cases, the law obligatorily
prescribes the use of minority languages in oral and written
communications. Local governments shall also publish their
resolutions in the respective minority language, in addition to
Ukrainian (Table 6).

Table 6. Demographic thresholds for the use of minority languages

in Ukraine
LL1989 ECRML1999 ECRMIL2003 LL2012
Within Within Not specified. Within
administrative administrative administrative
units where the units where the units where
proportion of proportion of the proportion
members of a members of a of native
given national given national speakers of
minority is minority is one (or more)
higher than 50%. higher than 20%. of the 18
languages
reaches 10%.
41. 111989, Ll2012 and ECRML199g determine that minority

languages can be used in administrative units at the regional
(obmacte), district (payion) and municipal (city, town and
village) levels. The ECRML2003 does not specify the types of
administrative areas in which regional or minority languages
can be used (Table 7).
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Table 7. Administrative levels covered by the four laws

L1989 ECRML1999 ECRML2003 L2012
Region, district, =~ Administrative unit Not specified. Region, district,
municipality. (region, district, municipality.

municipality)

42. LL2012, in accordance with the first paragraph of Article 10 of
the Constitution of Ukraine, designated Ukrainian as the only
State language.

43. According to the official interpretation of the above article of
the Constitution by the Constitutional Court,?” the State lan-
guage (nep>xaBHa MoBa) is also an official language (o¢inirtaa
moBa) in Ukraine. However, pursuant to the opinion of the
Constitutional Court, the fact that the country has only one
State language does not mean that only Ukrainian can be used
as an official language. Accordingly, LL2o12 allows for the
official use of minority languages under certain conditions.

37 Pimennst Koncruryniinoro Cyny YkpaiHu y crpasi 3a KOHCTUTYLIMHMM
MOJJAHHSIM 51 HApOJHMX JIeNyTaTiB YKpaiHM npo odiliiiHe TIyMadeHHs
TOJIOKeHb cTaTTi 10 KoHCcTHTYIIii YKpaiHM 1010 3aCTOCYBaHHSI JiepXKaBHOI MOBM
opraHamm JIep>KaBHOI BJIafi, OpraHaMy MiCIIeBOTO CaMOBPSIZyBaHHSI Ta BUKO-
pucTraHHs 1i y HaB4aJIbHOMY TIpOIleci B HaBYIbHMX 3aklaziax YKpainu (crpaBa
TIPO 3aCTOCYBaHHS YKPATHCBKOI MOBM) BiJf 14. 12. 1999 p. N2 10-pr11/99. [Decision
of the Constitutional Court of Ukraine on the constitutional petition of 51 People’s
Deputies of Ukraine on the official interpretation of Article 10 of the Constitution
of Ukraine on the use of the State language by State authorities, local self-
government bodies and in the educational process in educational establishments
of Ukraine (the case on the use of the Ukrainian language) of December 14, 1999,
No. 10-pr/99.] http://zakong.rada.gov.ua/laws/show/vo10p710-99. Hereinafter:
Constitutional Court 1999.

33



44-.

45.

46.

47.

Under LL2012, certain rights were required to be granted
obligatorily and automatically by local authorities in those
administrative units where the proportion of native speakers
of one (or more) of the 18 languages listed in the law reached
10%. Such rights included, for example, the official publication
of documents of local State and municipal authorities in
minority or regional languages; public officials had to use mi-
nority languages in their communications with persons speak-
ing minority languages; written submissions in a regional
language had to be answered in the same language; minority
languages had to be taught in school education; geographical
names had to be displayed in minority languages, too.

Although the proportion of Russian native speakers in the
country was 29.5% at the time of the 2001 census, the appli-
cation of LL.2012 was only required at the regional, district and
municipality levels. Consequently, in spite of the fact that the
proportion of Russian native speakers in Ukraine is
significantly above 10%, only one State and official language
remained at the national level after the adoption of LL2012:
Ukrainian.

At the macro level, therefore, LL2012 did not introduce official
bilingualism: Ukrainian remained the only State language of
Ukraine, and Russian did not even become a second official
language at the national level.

LL2012 allowed for the use of regional or minority languages
- both orally and in writing, in private and public life - in the
territory of those regions (o6sacts), districts (paiton) and
municipalities where, according to official census data, the
proportion of native speakers of the respective language met
the 10 % threshold.
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48.

49.

50.

At the time of the 2001 census, Ukraine was divided into 27
administrative units (24 regions, the capital of Kyiv, the
Autonomous Republic of Crimea, and the capital thereof,
Sevastopol). In 11 of the 24 regions (o6s1acts), the proportion
of Russian native speakers exceeded 10%. In addition, the
proportion of Russian-speakers was higher than 10% in Kyiv
and Sevastopol. In the Autonomous Republic of Crimea, both
Russian and Crimean Tatar native speakers counted more
than 10%. In Chernivtsi region, Romanian speakers met the
10% threshold. The proportion of Hungarian native speakers
in Transcarpathia was almost 13%. Thus, at the highest
administrative level, the Russian, Hungarian, Romanian and
Crimean Tatar languages could be used alongside the State
language under LL2012 (Figure 5).

If we take not only the regional level, but also the level of
districts (paiton) and cities of regional significance (micro
obslacHoro 3HaueHHs ), and examine which languages had
enough speakers there to reach the 10% threshold required for
the enforcement of linguistic rights, we can see that the
proportion of Russian native speakers was at least one tenth
of the population in many districts and cities (Figure 6).

In addition to Russian, in some districts, native speakers of
Bulgarian, Gagauz, Crimean Tatar, Hungarian, Romanian and
Moldovan have also reached the demographic thresholds set
by LL2012. Bulgarian, Crimean Tatar, Gagauz, Moldovan and
Romanian native speakers reached 10% in 7, 15, 1, 8 and 7
districts, respectively. Hungarian native speakers made up at
least one-tenth of the population in four districts and one city
of district significance (Figure 7).
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Figure 5. Regional or minority languages in Ukraine at the regional

level, based on 2001 official census data
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Figure 6. Districts and cities of district significance where Russian
native speakers reach the 10% threshold (based on 2001 census

data)
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Figure 7. Districts and cities of district significance where the
proportion of native speakers of certain regional or minority

languages reaches the 10% threshold (based on 2001 census data)
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51.

52.

53-

According to the latest (2001) census in Ukraine, the pro-
portion of Hungarian native speakers in Transcarpathia was
12.65%. The proportion of Hungarian native speakers reached
the 10% threshold in the Berehove district (80.2%), the
Vynohradiv district (26.0%), the Mukachevo district (13.8%),
and the Uzhhorod district (36.5 %), furthermore, in four cities
(Berehove / Beperose / Beregszéasz, Chop / Yom / Csap, Vy-
nohradiv / Bunorpanis / Nagysz6l6s, Tyachiv / Tsuis / Técs6)
and 69 rural municipalities. The proportion of Romanian
native speakers met the 10% threshold in the Tiachiv / TsuiB
/ Técs6 and Rakhiv / PaxiB / Raho districts and in seven mu-
nicipalities. Slovak native speakers achieved 10% in one muni-
cipality (Storozhnytsia / Crpoxumrst / Ordarma), German
native speakers in two municipalities (Shenborn / ITlen6opH /
Schoénborn, Pavshyno / ITaBmmHo / Paushing). The proportion
of Roma native speakers reached 10% in Seredne / Cepesise /
Szerednye, whereas Rusyn native speakers composed more
than 10% of the population in Hankovytsia / TanbkoBuHs and
Nelipyno / Hesnimmuao municipalities (Figure 8).

It can be seen from the above that LL2012 created favorable
conditions for the use of the Russian language, but other
minority languages also became available at the regional
(Hungarian, Romanian, Crimean Tatar) and/or district
(Hungarian, Romanian, Moldovan, Gagauz, Bulgarian,
Crimean Tatar) levels, whereas at the municipal level the
official use of many other languages (e. g. Slovak, German,
etc.) was allowed by the law.

However, as mentioned before, 112012 was repealed by the
Constitutional Court of Ukraine in 2018.3®

38 Constitutional Court 2018.
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Figure 8. Municipalities in Transcarpathia where the proportion of
speakers of one (or more) regional or minority languages reaches

10 percent, according to 2001 official census data
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54. At the ratification of the Charter, under Article g (3), Ukraine
undertook to make available in regional or minority languages
the most important legal texts of the State and those which are
of particular interest to the users of these languages. The last
law the Kyiv government made available in minority lan-
guages was LL1989. Official translations of ECRML2003,
LL2012 and SLL2019 have still not been produced in regional
or minority languages, despite the fact that these legal instru-
ments directly affect the rights of minority language users.
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I11. The Law of Ukraine “On Supporting the
Functioning of the Ukrainian Language as
the State Language”

Circumstances of the adoption of the law

55. The Supreme Council of Ukraine passed the new law on the
State language on 25 April 2019% (hereinafter: SLL.2019).

56. On15May 15 2019, President Petro Poroshenko signed the law,
and SLL2019 entered into force on 16 July 2019.

57. The parliamentary voting and the signing of the law by the
President (which were necessary conditions for the law to
enter into force) took place after the second round of the
Ukrainian presidential election. In the first round of the presi-
dential election, held on 31 March 2019, President Poroshenko,
who had been in power since 2014, took second place with
15.95 percent of the votes, behind Volodymyr Zelensky, who
gained 30.24 percent. In the second round of April 21,
Poroshenko suffered a massive defeat: against the backdrop of
a 62.07 percent participation rate, he garnered only 24.46
percent of the ballots, while Zelensky gained 73.23 percent.
The Kyiv parliament therefore adopted the law on the State
language when it was already clear that a new political era was
to begin in Ukraine.

39 3akoH Ykpaiuu «IIpo 3abe3neveHHs: GYHKIIIOHYBAHHSI YKPATHCHKOT MOBU SIK
nepkaBHoi». [Law of Ukraine “On Supporting the Functioning of the Ukrainian
Language as the State Language”.] https://zakon.rada.gov.ua/laws/show/2704-19.
Non-official translation of the law is available here:
https://www.venice.coe.int/webforms/documents/?pdf=CDL-REF(2019)036-¢
(SLL2019). Excerpts from SLL2019 in this paper are given based on this document.
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58.

59.

60.

61.

62.

Poroshenko handed over power to the newly elected head of
State on 20 May 2019, and signed SLL2019 on May 15. Thus
Poroshenko (although by law he could have left it to the new
president to decide whether to sign the law or return it to
parliament) enacted the law when voters had already clearly
expressed their views on rejecting his policy.

On 21 July 2019, the people of the country articulated their
opinions on the parliament having adopted the law: in the
early parliamentary elections, the party of the new president
(Cnyra nHapomy - Servant of the People) took first place
(gaining 254 seats in the 450-seat parliament). Poroshenko’s
party (€Bporericbka costiziapHicTh — European Solidarity) in
turn was ranked only fourth and garnered a total of 25
mandates (compared to the previous term, the party lost 102
seats).

During the five years of their rule, the Poroshenko camp that
came to power after the so-called “revolution of dignity” and
governed the country between 2014 and 2019, never made a
political decision about passing a law on support for the State
language. SLL2019 was adopted only when they were forced
to hand over power after losing the presidential election.
SLL2019 is therefore, without a doubt, the product of a bygone
political era.

Passing and enacting the law after the loss of effective political
power had the only purpose that Poroshenko pass on to his
successor a legacy that divides the entire Ukrainian society.

The new political power entered a forced trajectory due to
SLL2019. If they were to leave the law unchanged and to apply
its provisions, they would oppose a significant proportion of
the electorate who made them win the 2019 presidential and
parliamentary elections. On the other hand, if they were to
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63.

64.

65.

repeal the law, they would have to face the attacks of their
political opponents who set themselves up as representatives
of Ukraine’s national interests, declaring Zelensky and his
team anti-national.

Nevertheless, currently SLI2019 determines the language
regime in Ukraine.

However, SLL2019 is not capable of resolving social tensions
around the language issue. On the contrary, the law is a source
of further conflicts. The main reason for this is that the
provisions of SLL2019 represent a significant step back from
the standards set out in LL2012 and in some respects also from
the norms established by LL1989. The law imposes the use of
the State language in all public situations and confines regional
or minority languages to private life and church services.

The adoption of SLL2019 was not preceded by real social
discourse. Representatives of national minorities were not
consulted on the text of the law, either. This happened so
despite Ukraine’s obligation under Article 7(4) of the Charter
to take into account the needs and wishes of groups using
regional or minority languages when defining its policy on
these languages. By ratifying the Framework Convention,
Ukraine has again committed itself to consulting stakeholders
in shaping its language policy. Article 15 of the Framework
Convention stipulates that the State shall create the necessary
conditions for the participation of persons belonging to
national minorities in public affairs affecting them. This
includes, inter alia, the consultation with such persons when
States take measures which directly affect minorities. SLL.2019
directly affects speakers of minority languages, thus the lack of
consultation with them is a serious omission on the part of the
legislator.
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70.

One of the reasons for adopting SLL2019 was that with the
abolition of LL2012, the language regime was not sufficiently
regulated in Ukraine. However, the legislator has only enacted
alaw on the support of the State language, whereas no law has
been adopted on the use and promotion of minority languages.

Article 8(3) of Section IX (Final and Transitional Provisions) of
SLL2019 requires that within six months from the law coming
into force the government of Ukraine shall submit for
consideration by the parliament a draft law on the procedure
for the exercise of rights of indigenous peoples and national
minorities. SLL2019 entered into force on 16 July 2019.
Therefore, the government should have submitted a draft law
on minority rights to the parliament in January 2020.
However, this has not yet happened (as of 13 April 2020).

The government has undoubtedly committed a serious
omission and a manifest violation, considering that many
provisions of SLI2019 directly affect the use of minority
languages.

If Ukraine’s political elite considered minority languages and
their speakers as a value to be preserved, then the law on
minorities should have been enacted at the same time as
SLL2019.

It is obvious that Ukraine must suspend the application of
SLL2019 until a balanced law guaranteeing the rights of
minorities is adopted. Representatives of minorities and
experts should also be involved in the elaboration of this law.
Ukraine has committed itself to this by ratifying international
conventions (the Charter and the Framework Convention).
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The preamble to the law

71.

72.

73-

The preamble to the law - referring to the official document
“The Concept of the State Language Policy”4° - states that the
purpose of the law is to overcome deformations in the national
linguistic-cultural and linguistic-informational space caused
by the centuries-old assimilation policies of the colonizers and
occupiers. This paragraph treats language policy as a means of
revenge for perceived or real historical grievances. However,
while acknowledging that it is a legitimate aim of every State
to strengthen the State language, especially in countries where
it had been subject to oppression in the recent past, the
Advisory Committee on the Framework Convention has
consistently emphasized that measures to promote the State
language must not unduly restrict the language-related rights
of persons belonging to national minorities.

According to the preamble, “the full-fledged functioning of the
Ukrainian language in all spheres of public life throughout the
State is a guarantee of preserving the identity of the Ukrainian
nation and strengthening the state unity of Ukraine”. There
are many States in the world (such as Canada, Finland, etc.) in
which several official languages are used, and this in no way
threatens national identity or the unity of the State. Also, there
are languages (Spanish, German, French, English, etc.) that
are used as official languages in several States, and the unity
of these States is not endangered by this.

SLIL2019 expresses that “the Ukrainian language is the deter-
mining factor and the key feature of the identity of the
Ukrainian nation that has formed historically and for many

4° Komremiist JepykaBHoi MoBHOI mostituku [Concept of the State Language
Policy]. https://zakon.rada.gov.ua/laws/show/161/2010
4 Opinion 2019: para. 41.
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centuries lived continuously on its own ethnic territory, consti-
tutes the overwhelming majority of the country’s population,
has given the State its official name, and is also the basic
systemic component of the Ukrainian civil nation”. This part
of the preamble establishes a primordial relationship between
the Ukrainian language, the Ukrainian state and the Ukrainian
nation. It places the members of the majority society above the
minorities, creating a hierarchical relationship between the
citizens of the country.

Pursuant to the preamble, the legislator is, by this law,
“seeking to strengthen the state-building and consolidating
functions of the Ukrainian language”, increasing “its role in
ensuring the territorial integrity and national security of
Ukraine”. This part of the text implicitly suggests that minority
languages threaten the territorial integrity of the State and
national security.

One of the main aims of the adoption of the law was “to create
appropriate conditions for ensuring and protecting the
language rights and needs of Ukrainians”. The drafters of the
preamble have nothing to say about the language rights of
inhabitants with non-Ukrainian ethnicity or non-Ukrainian
mother tongue.

The wording of the preamble implies that the purpose of the
law is to ensure the supremacy of the Ukrainian language in
the hierarchical system of languages used in the country.
Hence, securing the language rights of minorities and guaran-
teeing equality between persons are not among the aims of the
law. Instead the legislator considers it as the task of the law to
ensure the hierarchical supremacy of the Ukrainian language,
and this, in turn, leads to linguistic discrimination and
inequality between citizens.
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The status of the Ukrainian language; State language =
official language?

77

78.

According to Article 1(1), “[t]he Ukrainian language shall be
the only State (official) language in Ukraine”. This wording is
based on a 1999 decision of the Constitutional Court of
Ukraine,** which defines the concept of the State language
(official language) as follows: “The State language (official lan-
guage) is the language which, according to the legal status
conferred upon it by the State, functions as the mandatory
language of contact in the public spheres of social life”.4> By
“public spheres of social life”, constitutional judges mean the
area of work, decisions and administration of the legislature,
the executive, the judiciary, as well as other State organs and
local governments, and the area of cooperation beween these
bodies. Therefore, according to the legal interpretation of the
Court, the terms State language and official language are
synonyms.

In this way, the legislator theoretically excludes the possibility
of using other languages as official languages in Ukraine.
However, the cited decision of the Constitutional Court also
sets out that local state authorities and local governments may
use the Russian language or the languages of other national
minorities in addition to the State language in the course of
their work in accordance with the laws of Ukraine.#

42 Constitutional Court 1999.

43 In the original, Ukrainian text: «Ilim gepkaBHOWO (O}iI[iifHOI0) MOBOIO

PO3YMIETBCSI MOBa, SIKili JIep)KaBOI0 Ha/IaHO IIPAaBOBUM CTATyC OOOB'SI3KOBOTO

3aco0y CIIKyBaHHS y MyO/IiYHKMX cpepax CyCIiIbHOTO YKUTTSL. »

4 «[lopsi 3 [iep>KaBHOIO MOBOIO IIpM 3AiJICHEHHI IIOBHOB&XKEHb MICIIEBYMU

opraHamMy@ BMKOHABYOI BjIa/iM, opraHamu ABTOHOMHOI Pecry6siiku Kpum Ta

OopraHaMy MICIIEBOTO CaMOBPSsI/IlyBaHHSI MOXXYTb BUKOPMUCTOBYBATHCSI POCIVICbKa

Ta iHIII MOBM HaIiOH&JIbHMX MEHIIVH y MeXaX i MOPsIKY, 10 BU3HAYAIOThCS
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Therefore, the legislator cannot rule out the possibility that
minority languages have an official language status and be
used in public administration at the regional level (in regions,
districts or the territory of local governments). The forth-
coming minority law must provide for this possibility.

79. Article 1 (8) of SLL2019 stipulates that in Ukraine the

Ukrainian language “functions as the language of interethnic
communication”. According to Article 3 (2), the purposes of
the law include the “establishment of the Ukrainian language
as the language of interethnic communication”. With this
provision, the State seriously violates the right to privacy
rights, as it obliges Ukrainian citizens of, inter alia, Romanian
or Hungarian ethnicity to use the Ukrainian language in their
communication with each other (regardless of the situation).
This provision of the law is absurd and unenforceable. It also
violates the linguistic human rights and privacy rights of non-
Ukrainian-speaking citizens, as well as the freedom of
expression.

80. Article 1 (8) of SLL2019 furthermore infringes the rights set

81.

out in Article 10 (1) of the Framework Convention: “The
Parties undertake to recognise that every person belonging to
a national minority has the right to use freely and without
interference his or her minority language, in private and in
public, orally and in writing”.

In its opinion on SLIL2019, the Venice Commission clearly
states that the above statement is also valid with regard to civil
servants, and they should not be required to use the official

3akoHaMM Ykpaiuu.» [In addition to the State language, Russian and other
languages of national minorities may be used in the exercise of their powers by
local executive authorities, bodies of the Autonomous Republic of Crimea and local
self-government bodies within the limits and in the order determined by the laws
of Ukraine.]
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language in non-official verbal or written communication
between themselves (para. 46).

82. In the same opinion, the Venice Commission also pointed out,
by referring to international precedents, that “a State has to
accept that, when private individuals address the public
authorities in a non-official language, civil servants may
voluntarily answer in this language, if they are capable of
doing so” (para. 60).

83. The Venice Commission therefore makes it clear that SLL2019
cannot require officials, civil servants, public service em-
ployees, etc. to use the State language in informal oral or writ-
ten communication during their working hours. Furthermore,
the State may not prohibit citizens, regardless of their eth-
nicity, from addressing State or local government bodies in a
language other than the State language, and receiving a reply
in the same language if the official is able to respond in that
language.

The use of languages in the public sphere

84. Article 6 (1) of SLL2019 stipulates that “[e]ach citizen of
Ukraine is required to be proficient in the State language”.+
This provision of the law is discriminatory. Regardless of the
circumstances, the legislator declares every Ukrainian citizen
a law-breaker who (for example, because of his age or for
health reasons) does not speak Ukrainian. Due to the historical
characteristics of Ukraine, there are many such people: ac-
cording to the data of the latest (2001) official census in
Ukraine, 13.42% of the population (6 472 794 persons) do not
speak the State language.

4 The original text reads as follows: «KoxHuit TpomMansiHMH YKpaiHu
3000B’s13aHMII BOJIOZITH JiePXXaBHOIO MOBOIO».
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85. The quoted part of the law is inapplicable in practice. The State
has neither the right nor the ability to check all its citizens
whether they can speak Ukrainian or not. However, this pro-
vision is capable of intimidating minority language speakers.
Pursuant to the law, any official body or public official which/
whom Ukrainian citizens address in a language other than
Ukrainian may require proof that the given person is proficient
in the State language. In practice, this means that public
authorities can enforce the use of the State language in
virtually every situation.

86. SLL2019 and the Law on Civil Service* mandatorily prescribes
that civil servants and public service employees shall be
familiar with the State language. This provision is natural and
necessary. However, there is no mention in these laws of
appointing officials who are familiar with regional or minority
languages in those territories where these languages are used.
By ratifying Article 10 (4) c of the Charter, Ukraine has under-
taken to appoint “public service employees having a knowl-
edge of a regional or minority language [...] in the territory in
which that language is used”.

87. According to Article 1 (6) of SLL2019, “[d]eliberate distortion
of the Ukrainian language in official documents and texts,
including its deliberate use in contravention of the require-
ments imposed by Ukrainian spelling and the State language
standards, as well as creation of obstacles and restrictions in
the use of the Ukrainian language, shall entail the liability
established by law”. This part of the law is legally incompre-
hensible. For example, how is it possible to prove that someone
has intentionally violated the spelling rules or grammar

46 3akon Ykpainu «I1Ipo mepxasHy cmyx6y» [Law of Ukraine "On Civil Service"].
https://zakon.rada.gov.ua/laws/show/889-19. Hereinafter: LU 2015.
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standards? This part of SLL2019 produces legal uncertainty,
provides opportunities for abuse and language-based discrimi-
nation, and creates a threatening atmosphere for speakers of
regional or minority languages, thus preventing the public use
of these languages. This provision should be repealed as soon
as possible (see the recommendations of the Venice Com-
mission in para. 139 of Opinion 2019).

The use of languages in the field of education

88. Education in the Hungarian language has a significant
historical tradition in the territory of today’s Transcarpathia.
Currently known as Transcarpathia, the region belonged to
several different states in the past 150 years. However, the
Kingdom of Hungary within Austria-Hungary (1867-1918),
the Czechoslovak Republic (1919-1938), Carpatho-Ukraine
(1939), the Kingdom of Hungary (1939-1944) and the Soviet
Union alike granted minorities the right and opportunity to
mother tongue education.*

89. Ukraine, which became independent in 1991, also used to
guarantee the right to mother tongue education to minorities
living in its territory. Article 53 (5) of the Constitution of
Ukraine*® stipulates: “Citizens who belong to national
minorities, in accordance with the law, are guaranteed the
right to receive instruction in their native language, or to

47 Csernicsko, Istvan and Téth, Mihaly: The right to education in minority
languages: Central European traditions and the case of Transcarpathia. Ungvar:
Autdor-Shark, 2019. http://hodinkaintezet.uz.ua/wp-
content/uploads/2019/02/Csl_ TM_THE_RIGHT TO_EDUCATION_IN_MINORI
TY_LANGUAGES.pdf

48 Koncrurymis Yipainu [Constitution of Ukraine].
http://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80
Hereinafter: Constitution 1996.
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90.

study their native language in State and communal
educational establishments and through national cultural
societies”. Similarly to the Constitution, the Law on National
Minorities* states in relation to education of minorities: “The
State guarantees to all national minorities the right to [...]
education in their native languages or learning of their native
languages in State educational establishments or through
national cultural societies” (Article 6). The same is repeated
in Article 19 (3) of the Law on the Protection of Childhood.*°
Article 25 of LL1989 codified more extensive rights: “The free
choice of the language of instruction is an inalienable right of
the citizens of the Ukrainian SSR. The Ukrainian SSR
guarantees every child the right to upbringing and education
in their national language. This right is ensured by the
establishment of pre-school and other educational
institutions in which education is conducted in Ukrainian or
another national language.” Pursuant to Article 20 of LL2012,
“the free choice of the language of instruction is an
inalienable right of the citizens of Ukraine, [...] subject to
compulsory study of the State language to an extent sufficient
for integration into Ukrainian society.” According to the same
article of the law, citizens of Ukraine are guaranteed
education in the State language as well as in regional or
minority languages at all levels of education, from
kindergarten to university.

Until 2017, Ukrainian legislation had defined the right to
choose the language of instruction as an inalienable right of

49 3axoH Ykpainn «IIpo HarjioHaIbHi MeHIMHY B YKpaiHi» [Law of Ukraine "On
National Minorities in Ukraine"]. http://zakonz2.rada.gov.ua/laws/show/2494-12
5° 3akoH Ykpainu «IIpo oxopony autmHcTBa» [Law of Ukraine "On the Protection
of Childhood"]. http://zakon2.rada.gov.ua/laws/show/2402-14

53


http://zakon.rada.gov.ua/laws/show/2494-12

91

92.

93.

citizens.>* However, Article 7 of the new Law on Education
adopted in 2017>* and Article 21 of SLL2019 significantly
changed the rules related to the language of education. These
laws abolished the right of citizens to choose the language of
education. This right had been provided to the citizens of
Ukraine during the existence of the Soviet Union, and was also
granted to the citizens of independent Ukraine from 1991 to
2017. Therefore, the new laws restrict a right of significant
historical tradition.

Article 21 of SLL2019 and Article 7 (1) of the new Law on
Education®3, adopted on 5 September 2017, make it clear that
in Ukraine “[t]he language of the educational process in
educational institutions shall be the State language”. Article 7
(4) of the Law on Education further stipulates that for minori-
ties, “one or more subjects may be taught in two or more
languages - the State language, English, or other official
languages of the Furopean Union”.

It is obvious that Article 21 of SLL2019 and Article 7 of the new
Law on Education are incompatible with Article 20 of LL2012.
However, the Constitutional Court of Ukraine, in its decision
of 28 February 2018,5* annulled LL2012, thus eliminating the
contradiction between the two laws.

On January 16, 2020, Parliament voted in favor of the Law of
Ukraine “On Complete General Secondary Education”, and

5! Csernicsk6-Téth 2019.

52 3akon Ykpaiuu «IIpo ocsity» [Law of Ukraine "On Education"].
https://zakon.rada.gov.ua/laws/show/2145-19. Hereinafter: LU 2017a.
531U 2017a.

54 Constitutional Court 2018.
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on March 18, the Law came into force.>> Article 7 of the
LU 2017a is supposed to be explained by Article 5 of the new
law (LU 2020).

94. Under Article 21 of SLL2019, Article 7 of the new Law on
Education of 2017,5° and Article 5 of the law on general
secondary education, the citizens of Ukraine are divided into
four major groups based on their rights related to the language
of education. The first group is the majority (Ukrainians): they
are not affected by legislative changes, as they can continue to
study in their mother tongue at all levels of education. Persons
belonging to indigenous peoples (in fact, the Crimean Tatars)>”
can also pursue their studies in their mother tongue “along
with the State language”. Persons belonging to national
minorities (Hungarians, Romanians, Poles, Bulgarians) whose
languages are official languages of the European Union may
receive education in their mother tongue in elementary school
(grades 1-4), but in grade 5 at least 20% of the annual amount
of lessons should be taught in the State language. This ratio
has to reach at least 40% by grade 9 and 60% by grades 10-
12. National minorities whose languages are not official in the

55 3axoH Ykpainn «IIpo MoBHY 3arajibHy cepeiHio ocBiTy». [Law of Ukraine "On
Complete General Secondary Education"]
https://zakon.rada.gov.ua/laws/show/463-20. Hereinafter: LU 2020.

56 LU 2017a.

57 The term “indigenous people” (in Ukrainian: xopinamit Hapos) was introduced
into the Ukrainian legal system by Article 11 of the Constitution of Ukraine. A legal
interpretation of the concept has still not been adopted. A parliamentary decision
of February 2014 classifies the Crimean Tatar people as “indigenous people”:
[TocraHoBa BepxoBHOi Pagm Ykpainn N2 1140-VII Bi 20.03.2014 «IIpo 3asBy
BepxoBHOI Pasiit Ykpainu 11010 rapaHTii IpaB KPMMCbKOTaTapCbKOTO HApoay y
cxutazi Yrpaiucekoi Jlepsxkasu» [Resolution of the Verkhovna Rada of Ukraine No.
1140-VII of March 20, 2014 “On the Statement of the Verkhovna Rada of Ukraine
on Guaranteeing the Rights of the Crimean Tatar People in the Ukrainian State”].
http://zakon2.rada.gov.ua/laws/show/1140-18
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EU (Russians, Belarusians) receive education in the State
language in not less than 8o percent of the annual amount of
study time from grade 5 onwards (Table 8).

Table 8. Maximum percentage of the use of mother tongue at
different levels of public education, pursuant to Article 7 of the LU
20174, Article 5 of the LU 2020, and Article 21 of the SLL2019

Grades gth Grades Who are
sth grade
1-4 grade 10-12 they?
ersons belonging to ..
P . .g *g 100 100 100 100 Ukrainians
the majority
. - Crimean
indigenous people 100 100 100 100
Tatars
minorities whose Hungarians,
languages are official in 100 80 60 40 Romanians,
the EU** etc.
minorities whose
languages are not 100 20 20 20 Russians

official in the EU**

* At least one foreign language is taught as a subject from grade 1 onwards.
** At least one foreign language + Ukrainian language and literature are taught as subjects. The mother
tongue may only appear in education “alongside the State language”.

95. According to the first and second paragraphs of Article 3 of
Section IX of the SLL2019, schools having Russian as the lan-
guage of instruction will have to switch to the new educational
model in 2020, whereas Hungarian- and Romanian-language
schools have to do so in 2023. However, the deferral for
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98.

99.

schools having either Russian, or Hungarian, Romanian, etc.
as the language of instruction applies only along with “a
gradual increase in the number of academic subjects taught in
the Ukrainian language”.

Considering that until the adoption of the new Law on
Education of 2017, every citizen of Ukraine had the right to
pursue their studies in their mother tongue at all levels of
education, it is clear that the new laws - including SLL2019 -
narrow that right.

In its opinion, the Venice Commission strongly condemned
discrimination against national minorities on the basis of
whether or not their mother tongue is an official language in
the EU.5® This position was emphasized by the international
legal body not only in connection with the LU 2017a, but also
in its - undoubtedly negative - opinion issued on 9 December
2019 in connection with SLL2019.5 The Article 5 of the LU
2020 also divides the population of Ukraine into the groups
defined above.

Article 21 of SLL2019 and Article 77 of the LU 2017a provide for
education in the State language (Ukrainian) at all levels of
education in State and communal educational institutions.

However, these two laws allow education in regional or
minority languages only in communal institutions. This means
that the Ukrainian government banishes regional or minority

58 Furopean Commission for Democracy Through Law (Venice Commission).

Opinion on the provisions of the Law on Education of 5 September 2017, which
concern the use of the State language and minority and other languages in education.
CDL-AD (2017) 030. Opinion no. 9o2/2017. Strasbourg, 11 December 2017.
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-
AD(2017)030-e. Hereinafter: Opinion 2017.

59 Opinion 2019.
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101.

languages from State educational institutions. This is an
obvious case of discrimination.

Article 53 (5) of the Constitution of Ukraine stipulates:
“Citizens who belong to national minorities, in accordance
with the law, are guaranteed the right to receive instruction in
their native language, or to study their native language in State
and communal educational establishments and through na-
tional cultural societies”. The 1999 decision of the Constitu-
tional Court of Ukraine also ascertains that “[i]Jn State and
communal educational institutions, along with the State lan-
guage [...], the languages of national minorities may be used
and learned in the educational process”.®® Therefore, the
constitution of the country guarantees the right to education
in the mother tongue or to the learning of the mother tongue
in State schools, as well. Since Article 7 of the Law on Edu-
cation and Article 21 of SLL2019 exclude regional or minority
languages from State educational institutions, the cited parts
of these two laws are unconstitutional. Article 5 of the LU 2020
does not displace minority languages from public educational
institutions.

The Law on Higher Education was adopted by the Supreme
Council of Ukraine on 1 July 2014.5" Article 48 of this law
regulated the language of instruction in higher education.
According to Article 48 (1), the language of higher education

60 In original: «Y jep)aBHUX i KOMyHaJIbHUX HaBYaJIbHUX 3aKjajiax MOps/ 3

JAEPXKaBHOI0 MOBOIO () B HaBYaJIbHOMY npoueci MOXXYTb 3aCTOCOBYBaTHUCS Ta

BUBYATHMCS MOBM HallilOHAJIbHUX MeHIIMH». [ National and communal educational
establishments, along with the state language (...) in the educational process can
use and learn the languages of national minorities.] See, Constitutional Court

1999.

6 3akon Ykpainm «IIpo Buiy ocsity» [Law of Ukraine “On Higher Education”].
https://zakon.rada.gov.ua/laws/show/1556-18/ed20140701. Hereinafter: LU 2014.
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shall be Ukrainian. Article 48 (2) granted higher education
institutions the right to teach one or more subjects in English
or in other foreign languages in special groups set up for this
purpose, while providing compulsory instruction in the State
language. Article 48 (3) allowed private higher education
institutions to choose the language of instruction, subject to
compulsory provision of the teaching of the State language as
a separate subject. Article 48 (4) provided for the teaching of
languages of national minorities as subjects in higher edu-
cation. However, Article 7 of the Law on Education of 2017
and Article 21 of SLL2019 regulate the use of languages in
education differently. As a consequence, on 25 April 2019,
Article 48 of the Law on Higher Education was modified with
reference to the two above-mentioned laws. Article 48 (1)
remains unchanged. Under Article 48 (2), as amended, the lan-
guage of instruction in higher education is governed by
SLL2019 and the Law on Education. Paragraphs 3 and 4 of the
original wording of Article 48 were deleted from the text of the
Law on Higher Education. Both the original (as adopted in
2014)% and the amended versions® of Article 48 of the Law
on Higher Education are available online. This change means
that Ukraine has abolished the right of private higher
education institutions to choose the language of instruction.
The modification of the Law on Higher Education is closely
related to the entry into force of SLL2019.

102. Article 7 (1) of the LU 2017a stipulates: “Persons belonging to
national minorities of Ukraine are guaranteed the right to
receive pre-school and primary education in communal

62 LU 2017a.

63 LU 2014.

64 3akon Ykpaiam «I1po Bumty ocBity» [Law of Ukraine “On Higher Education”].
https://zakon.rada.gov.ua/laws/show/1556-18
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104.

educational institutions in the language of the respective
national minority, along with the State language. This right
shall be realized by setting up, in accordance with the law, of
separate classes (groups) providing education in the language
of the respective national minority, along with the State
language, and shall not apply to classes (groups) providing
education in Ukrainian”. Article 21 (1) of SLL2019 and Article
5 of the LU 2020 contains the same provisions.

It follows from Article 21 of SLL2019 and the sentences quoted
from Article 7 of the LU 2017a and Article 5 of the LU 2020 that
the State of Ukraine abolishes the institutional autonomy of
educational establishments (kindergartens, schools) teaching
in regional or minority languages (since it only allows the
functioning of classes in minority languages). This is an
obvious case of discrimination.

Thus, pursuant to the two above-mentioned laws, Ukrainian-
medium groups and classes shall be opened in kindergartens
and schools providing education in Russian, Hungarian,
Romanian, Moldovan and Polish languages (whether or not
parents wish so). In many municipalities, it is difficult to
implement this provision in practice. For example, according
to official census data from 2001, there are 44 municipalities
in Transcarpathia where the proportion of Hungarian native
speakers exceed 9o percent. To mention only a few of these,
the proportion of Hungarian native speakers was 98.2% in
Badal6é (Bamanoso), 98.1% in Vari (Bapu), 96.1% in Kaszony
(Kocnno), 97.7% in Nagydobrony (Besmka /Io6pons), 97.6%
in Eszeny (Ecenb), 96.7% in Tiszaasvany (Tucaarsanb), and
94.8% in Szal6ka (CosioBka). Pursuant to Article 7 of the LU
2017a, Article 5 of LU 2020 and Article 21 of SLL2019, in
kindergartens and schools of these villages Ukrainian-medium
groups and classes shall also be established.
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As most of these municipalities have small populations, there
is no realistic possibility for setting up parallel - Ukrainian-
and Hungarian-medium - groups and classes in kindergartens
and schools. This, in turn, may lead to the closure of insti-
tutions and the dissolution of Hungarian-medium groups/
classes, which endangers the survival of Hungarian as a
regional or minority language.

In those municipalities where parallel Ukrainian- and Hun-
garian-medium classes will be established, the use of regional
or minority language will necessarily be reduced. In practice,
it is inconceivable that every kindergarten and school
ceremony and public event is conducted in both languages (for
example, it is not possible to keep the attention of the children
indefinitely by saying everything in Ukrainian as well as
Hungarian). And if there is a need to choose from the lan-
guages (for example, pursuant to enforcement measures of
SLI2019), the kindergarten or school management will most
likely decide to use the State language.

The elimination of the autonomy of institutions providing
education in regional or minority languages removes these
languages from a very important sphere.

According to Article 21 of SLL2019, Article 7 of LU 2017a, and
Article 5 of LU 2020, in Ukraine the use of regional or minority
languages in education is allowed only “along with the State
language” [in Ukrainian: «mopsiz i3 Jiep)KaBHOIO MOBOIO» |.
However, nowhere does the legislator define what this means
in practice. This creates legal uncertainty and makes it difficult
to organize education in regional or minority languages.

The application of the legal provisions laid down in Article 21
of SLL2019, Article 7 of the LU 2017a and Article 5 of the LU
2020 lead to a significant decrease in the presence of several
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regional or minority languages (e.g. Russian, Romanian or
Hungarian) in the educational process.

110. It must be stressed that under Article 22 (3) of the Constitution
of Ukraine, the narrowing of rights is unconstitutional. When
enacting new laws, it is prohibited to curtail existing rights.

111. Article 7 of the LU 2017a has been criticized by the
Parliamentary Assembly of the Council of Europe® and the
Venice Commission.”® On 6 October 2017, 48 Members of
Parliament submitted a petition®” to the Constitutional Court
of Ukraine requesting it to declare that the Law on Education®®
is unconstitutional. However, the Constitutional Court, in its
decision of 16 July 2019, did not find Article 7 of the LU 2017a
unconstitutional.’® The Constitutional Court’s decision of 16
July 20197° on the LU 2017a makes no mention of the relevant

5 Resolution 2189 (2017) of the Parliamentary Assembly of the Council of Europe.
The new Ukrainian law on education: a major impediment to the teaching of
national minorities’ mother tongues. http://assembly.coe.int/nw/xml/XRef/Xref-
XML2HTML-en.asp?fileid=24218&lang=en. Hereinafter: Resolution 2017.

%6 Opinion 2017.

7 Kouctutymiiine IlogaHHsi Mmoo BifmosigHOCTi  KoHCTMTYIH  YKpainm
(HexoHCTUTYLIIHOCTI) 3aKoHy Ykpainu «IIpo ocBiTYy» Bifi 05 BepecHsI 2017 POKY
N¢ 2145-VIII [Constitutional petition on compliance with the Constitution of
Ukraine (constitutionality) of the Law of Ukraine "On Education" of 5 September
2017, No. 2145-VIII]. http://www.ccu.gov.ua/sites/default/files/3_4072.pdf

8 LU 2017a.

% Pimenns Kouctutyniiinoro Cyzy YkpaiHu y cIpaBi 3a KOHCTUTYILAHMM
TIOJIAaHHSIM 48 HapOJHMX JIeNyTaTiB YKpaiHu 110/10 BiAmoBigHocTi KoHCcTHTYyMIil
Ykpaiuu (koHCTHTYLINHOCTI) 3axkoHy Ykpainu «IIpo ocsity» N2 10-p/2019
[Decision of the Constitutional Court of Ukraine No. 10-r/2019 in the case of the
constitutional petition of 48 People’s Deputies of Ukraine on compliance with the
Constitution of Ukraine (constitutionality) of the Law of Ukraine "On Education"].
http://ccu.gov.ua/sites/default/files/docs/10_p_2019_o.pdf.

Hereinafter: Constitutional Court 2019.

7° Constitutional Court 2019.
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112.

113.

114.

opinion of the Venice Commission of December 20177 or the
criticisms and recommendations therein.

The Constitutional Court ignored the recommendations of the
Venice Commission despite the specific request in paragraph
15 of the resolution of the Parliamentary Assembly of the
Council of Europe, issued on 12 October 2017: “The Assembly
asks the Ukrainian authorities to fully implement the
forthcoming recommendations and conclusions of the Venice
Commission and to amend the new Education Act
accordingly.””?

Attention must be drawn to the views of the Committee of
Experts, according to which “the undertakings entered into [...]
under Article 8 require the authorities to make available re-
gional or minority language education at the different levels of
education. This implies that the offer needs to precede the
demand, i.e. that the education has to be planned and organised,
in co-operation with the speakers”.”?

Article 21 (3) of SLL2019 prescribes that the compulsory ex-
ternal independent testing (EIT) at the end of secondary
education shall be conducted in the State language for all sub-
jects (except foreign languages). However, this creates ine-
quality and competitive disadvantage for speakers of regional
or minority languages. Pursuant to Article (1) of Section IX of
the law, Ukraine shall postpone the implementation of this
provision until 1 January 2030. However, discrimination will
be discrimination in 2030, too.

7' Opinion 2017.

7> Resolution 2017.

73 See, 4th Report of the Committee of Experts on the Slovak Republic,
ECRML(2016)2, para. 319.
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115. According to paragraph 5 of Article 47 of the LU 2020 “The

tasks of the work of external independent evaluation shall be
done in the state language. At the request of a person who has
completed or completed a comprehensive general secondary
education in another language, the tasks are translated into the
relevant language (except for the language component
training tasks).” Despite requests to this effect, the State has
still not allowed the organization of EIT for minority languages
(including Hungarian language and literature). This reduces
the prestige of regional or minority languages.

The use of languages in the administration of justice

116.

117.

118.

According to Article 29 of Ukraine’s Code of Criminal
Procedure,”* anyone who does not speak or know the State
language at an appropriate level may give evidence in their
mother tongue or in a language they know.

Article 6 (1) of SLL2019 obliges every citizen of Ukraine to be
proficient in the Ukrainian State language. Referring to this,
Ukraine may deny the use of regional or minority languages in
court proceedings and litigation (since if mastering the
Ukrainian language is a legal requirement, non-proficiency is
illegal).

Pursuant to Article 13 of SLL2019, laws and regulations in
Ukraine shall be adopted and published in the State language.
The law only allows that laws and regulations be published also
in the Crimean Tatar language (because it is a native language
in Ukraine). There is no mention of the possibility of publishing
laws, regulations and other legal documents in other regional
or minority languages.

74 KpuMiHaJIBHMI TIpoLiecya/IbHMIt Kozleke Ykpainu [Ukraine’s Code of Criminal
Procedure]. https://zakon.rada.gov.ua/laws/show/4651-17.
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The use of languages in public administration and public
services

119.

120.

121.

122.

According to Article 1 (1) of SLL2019, “[t]he Ukrainian lan-
guage shall be the only State (official) language in Ukraine”.
This means that in Ukraine, languages other than Ukrainian
cannot have the status of an official language, not even at the
regional level. According to the latest (2001) census of Ukraine,
80% of the population of the Berehove / BeperiBcbkuit /
Beregszaszi district are Hungarian native speakers. Pursuant
to the quoted provision, not even in this district can the
Hungarian language be used as an official language alongside
the State language.

Article 1 (7) of SLL2019 prescribes the mandatory use of the
State language “in the exercise of powers by government
authorities and local self-government authorities, as well as in
other common spheres of public life determined by this Law”.
The law thus makes it virtually impossible to use regional or
minority languages in the work of State authorities and local
self-government bodies.

Articles 12 and 13 of SLL2019 stipulate that the working
language of government authorities as well as local and
regional authorities shall be the State language. Article 12 (2)
of the law permits, in principle, the use of other languages at
meetings of State bodies and regional and local authorities. In
such cases, however, it is mandatory to translate everything
that has not been said in the State language into Ukrainian.
This in practice makes it impossible to hold meetings of local
self-governments in regional or minority languages.

Pursuant to Article 13 (3) of SLL2019, decisions and documents
of regional and local authorities shall be made public in the
State language.
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123.

124.

125.

126.

127.

However, at the ratification of the Charter, Ukraine undertook
under Article 10 of the Charter to, inter alia, allow “the use of
regional or minority languages within the framework of the
regional or local authority”, encourage “the publication by re-
gional authorities of their official documents also in the rele-
vant regional or minority languages”, etc. SLL2019 therefore
clearly contradicts Ukraine’s international commitments.

Article 37 prescribes that the language of documents and
correspondence of political parties and public associations
shall be the State language.

According to Article 41 (1), geographical names, as well as the
names of squares, avenues, streets, other public designations,
bridges, etc., shall be used in the Ukrainian language.
However, this is incompatible with Ukraine's international
commitments (cf. Article 10 (2) g) of the Charter and Article 11
(3) of the Framework Convention).

Article 41 (3) of the law requires that geographical names be
displayed in the State language in transcription (trans-
literation) from the original language into Ukrainian. This
means, for example, that in Hungarian textbooks used in
Ukraine’s schools, the name of the city of Kuis cannot be used
in the form of Kijev according to the traditions of the
Hungarian language, but only the version of Kyiv can be used
in the Hungarian texts as well.

Pursuant to Article 41 (4), inscriptions on geographical signs
(for example, signboards of city names or street names) shall
be conveyed in the Ukrainian language. Below or to the right
of the Ukrainian inscription (in smaller font size), the
geographical name can also be displayed in a transcript of
Latin characters. This provision excludes the use of traditional
geographical names (names of cities, villages, streets, squares,
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128.

129.

rivers, mountains, etc.) in regional or minority languages. This
means that according to the law, instead of city names such as
Ungvér, Beregszasz, Munkacs, Nagysz6los, etc., having been
used in the Hungarian language for hundreds of years, the
names of these localities may only appear on signs as
Uzhhorod, Berehove, Mukacheve, Vynohradiv. This is a
significant step back from the previous and current practice,
since as of today (April 2020) the signboards of nearly a
hundred localities include the traditional Hungarian name
along with the Ukrainian name (Figure 9).

Article 11 (3) of the Framework Convention requires States
Parties, “[i]Jn areas traditionally inhabited by substantial
numbers of persons belonging to a national minority”, to
endeavour “to display traditional local names, street names
and other topographical indications intended for the public
also in the minority language when there is a sufficient
demand for such indications”. SLL2019 jeopardizes the
continued implementation of this long-standing right.

Article 39 (3) of SLL2019 requires that the nameplates, official
documents, seals and stamps of State authorities, local self-
government bodies, State- and community-owned enterprises
and institutions shall be inscribed in the State language.
Paragraph 4 of the same article allows these names and
inscriptions to be indicated in English alongside the State
language. In principle, the law also allows nameplates, official
documents, seals and stamps of local self-government bodies,
enterprises and institutions to appear in the Crimean Tatar
language or in the languages of national minorities. In turn,
pursuant to the second passage of Article 39 (4) of SLL2019,
the use of minority languages in this area is regulated by a
separate law. However, as of April 2020, no such law on the
rights of indigenous peoples and national minorities exists in
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130.

131.

132.

Ukraine, and no such bill has been registered in Parliament. In
practice, this means that it is currently not legal to use regional
or minority languages on nameplates, stamps and seals of
municipal bodies, enterprises and institutions in Ukraine.

However, using multilingual nameplates, seals, stamps of
institutions and official forms is a historical tradition in
Transcarpathia. According to Article 11 (2) of the Framework
Convention, “every person belonging to a national minority
has the right to display in his or her minority language signs,
inscriptions and other information of a private nature visible
to the public”.

Article 29 (1) of SLL2019 prescribes the use of the State
language at public events organized by State or municipal
bodies. Other languages may be used only if the organizers
provide simultaneous interpreting or literal translation into
Ukrainian. According to Article 29 (2), the use of the Crimean
Tatar language and the languages of national minorities in
public events is governed by a law which does not exist as of
April 2020.

It is a serious omission by the legislator that it has not adopted
alaw on the language rights of indigenous peoples and national
minorities following the abolition of LL2012. The absence of
such a law has created legal uncertainty concerning the use of
regional or minority languages.
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Figure 9. Bi- and trilingual place name signs in Transcarpathia in
April 2020: pursuant to the new law, these signs are to become
illegal




The use of languages in the media

133.

134.

135.

By adopting new laws, Ukraine has fundamentally changed the
language regime of electronic media. The new laws signifi-
cantly reduce the proportion of regional or minority languages
on television and radio. On 16 June 2016, a law”® was passed,
which stipulated a minimum quota of 60% for Ukrainian-
language broadcasts within all broadcasts. This law also
specified that at least 35% of musical works with text on radio
and television were to be in Ukrainian.

The law allowed some TV and radio broadcasters (under a
separate license) to broadcast musical works with text up to
60% of their broadcasting time in an official EU language. This
means that regional or minority languages that are not official
languages in the EU (such as Russian or Belarusian) could
appear only in 40% of radio and television music broadcasts.
In turn, regional or minority languages that are official in the
EU (e.g. Hungarian, Romanian, Polish, etc.) could be present
in up to 60% of music broadcasts in radio and television.

In 2017, Ukraine passed a law” that amended a number of
laws that had previously regulated this issue. The law
stipulates a minimum quota of Ukrainian-language
broadcasts. Pursuant to the amendments of previous laws,

75 3akoH Ykpainu «IIpo BHeceHHSsI 3MiH JI0 IesSIKMX 3aKOHIB YKpaiHy 070 YaCTKU

MY3UYHMX TBOPIB Jlep>KaBHOI0 MOBOIO Y IporpamMax TejiepajiioopraHisaniin» [Law
of Ukraine “On Amendments to Certain Laws of Ukraine Regarding the Share of
Musical Works in the State Language in the Programs of Broadcasting
Organizations”]. https://zakon.rada.gov.ua/laws/show/1421-19.

76 3akoH Ykpainu «IIpo BHECEHHS 3MiH JI0 IeAKUX 3aKOHIB YKpaiHU 10710 MOBU

ay/ioBi3yabHMX (€IEKTPOHHNX) 3ac06iB MacoBoi iHdopmarii» [Law of Ukraine
“On Amendments to Certain Laws of Ukraine on the Language of Audiovisual
(Electronic) Media”].

https://zakon.rada.gov.ua/laws/show/2054-19. Hereinafter: LU 2017b.
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136.

137.

138.

national and regional television and radio broadcasters have to
broadcast at least 75% of their weekly programs in Ukrainian,
whereas local radio and television broadcasters (present in no
more than one region) have to broadcast at least 60% of their
weekly programs in the State language. This law does not
specifically provide for the use of regional or minority
languages (according to the term used in Ukraine: the
languages of national minorities) in television and radio
broadcasting. This means that these languages can be present
up to 25% and 40% of national and local radio- and television
broadcasts, respectively.

Article 25 of SLL2019 has brought about significant changes
affecting the press. Pursuant to Article 25 (1), print mass media
in Ukraine shall be published in the State language. Publication
of print press products in other languages is subject to
discriminatory conditions. In accordance with the law, a non-
State language newspaper or magazine can only be published
if, at the same time, the entire content is also printed in
Ukrainian. All language versions shall be given the same title,
shall correspond to each other in their content, size, number
of copies and printing method, and their editions shall have
the same consecutive numbering and be issued on the same
day.

According to Article 27 (6) of SLL2019, online mass media
(such as news portals) registered in Ukraine are also obligated
to have a Ukrainian-language version. The page in the State
language shall be loaded by default (the Ukrainian-language
page shall be the front page). The Ukrainian version shall have
the same information in terms of content, size and structure
as the version in another language.

Pursuant to Article 25 (5) and passage 4 of Article 27 (6) of
SLI2019, the previous provisions do not apply to print mass
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139.

media products published in English, Crimean Tatar, and
other regional or minority languages which are used as official
languages in the European Union. Even so, the law designed
to support the State language severely affects the non-
Ukrainian-medium press.

SLL2019 constricts language quotas for television and radio
broadcasting compared to previous laws: it increases the
minimum proportion of content in the State language from
75% to 90% for broadcasters with national coverage and to
60-80% for regional or local TV and radio companies. In
addition, the law does not make an exception for private
broadcasters either, the above quotas also apply to them. This,
in turn, restricts freedom of expression and is contrary to
Article g (3) of the Framework Convention.

The use of languages in culture and sport

140.

141.

142.

Article 23 (2) of SLL2019 prescribes the use of the State
language in cultural life and in cultural events. The use of
regional or minority languages is permitted only as provided
for by the law on the rights of indigenous peoples and national
minorities. However, there exists no such law in Ukraine, and
(as of April 2020) no draft has been prepared, either.

SLL2019 allows the use of regional or minority languages in
cultural events only if the organizers provide simultaneous
interpretation into Ukrainian.

Pursuant to Article 23 (3), in announcements, posters,
admission tickets, etc. of cultural events minority languages
can only appear along with the State language. This means
that posters, announcements and other information materials
in the cultural sphere cannot be produced exclusively in
regional or minority languages.
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143.

144.

145.

146.

Article 23 (4) stipulates that theatrical performances in a
language other than the State language at a state or communal
theatre shall be accompanied by translation in the Ukrainian
language.

The obligation of Article 23 of SLL.2019 to provide translation,
interpretation, subtitles or dubbing imposes disproportion-
ately high costs on the organizers of cultural events, as the law
does not provide for public funding for these activities. The law
thus negatively affects minorities in the exercise of cultural
activities that are essential to the preservation of their identity.

According to Article 34 of the law, information and other
announcements during a sporting event, as well as admission
tickets and other information products about sporting events
shall be produced only in the Ukrainian language (except for
international sporting events, where languages other than
Ukrainian may be used). The fact that the use of other lan-
guages is not permitted under any circumstances in
connection with national or local sporting events constitutes a
violation of freedom of expression, and is contrary to Article 12
of the Charter and Article 11 (2) of the Framework Convention,
ratified by Ukraine.

The above article of SLL.2019 entered into force on 16 July 2019.
In November 2019, a fine was imposed on the Shakhtar
Donetsk football club. The reason for the fine was that at the
Shakhtar Donetsk vs. Dynamo Kyiv national league football
match, played in Kharkiv on 10 November 10 2019, announce-
ments in the stadium were made in Russian.”” (In any case,
Shakhtar won the match 1-0.)

77 1axtap owmTpadoBaHO Yepe3 OroJIOLIeHHSI Ha CTaZiOHi POCIICBKOI0 MOBOIO
[Shakhtar was fined for Russian announcements in the stadium].
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147. Article 53 (1) of SLL2019 empowers the Commissioner for the

Protection of the State Language to initiate proceedings
against those who make a disrespectful statement about the
Ukrainian language or intentionally use the State language in
violation of language standards. However, the judgement of
this is subjective and difficult, which causes legal uncertainty
and may lead to intimidation of and discrimination against
citizens. On 10 February 2020, the Kyiv city police, following
an accusation by a member of parliament, initiated a formal
proceedings against a producer of the national television
channel 1 + 1 for expressing his view in one of his public
interviews that the Ukrainian language is much more suited to
comedies than to dramas.” The proceedings were initiated by
the city police on the basis of Article 161 (1) of the Criminal
Code of Ukraine.”” The article in question deals with
discrimination against citizens on any ground including
nationality and language. The procedure is not without stakes
at all. If a violation of the law is established, the penalty is a
fine up to the equivalent of 200 to 500 untaxed minimum
wages (which is an amount of 3400-8500 UAH, that is 127-
318 EUR in April 2020), or, in severe cases, up to 5 years’
imprisonment.

https://www.unian.ua/sport/football/10763744-shahtar-oshtrafovano-cherez-

ogoloshennya-na-stadioni-rosiyskoyu-movoyu.html

78 Toniuiss BiZIKpWIA CHpaBy 4epe3 3asBy MPOJIOCEPKM "1+1" PO YKpaiHChKY
MmoBy [Police opened a case because of statements by the producer of "1+1" about
Ukrainian language]. http://language-policy.info/2020/02/politsiya-vidkryla-
spravu-cherez-zayavy-prodyuserky-1-1-pro-ukrajinsku-movu/

79

Kpuminanpamii  kxofexkc Ykpaiam [Criminal code of Ukraine].

https://zakon.rada.gov.ua/laws/show/2341-14
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Sanctions and penalties

148.

149.

150.

SLL2019 intends to promote the use of the Ukrainian language
in all public spheres of social life through coercive measures.
The law, in addition to the preamble and the final provisions,
consists of 57 articles. Of these, 15 articles (44 to 57) concern
State institutions and agencies charged with enforcing the use
of the Ukrainian language in all spheres of social life.

SLL2019 accurately regulates how the State protects citizens’
rights to use the State language. However, the linguistic rights
of citizens using other languages are entirely neglected.
Speakers of minority languages are mentioned only in excep-
tional cases. In such cases, however, SLL2019 refers to a law
which has not even been drafted by the Ukrainian
government.

SLL2019 (see, for example, Articles 49 and 54) creates the
possibility for citizens to file a complaint when they feel that
authorities, organizations, institutions, etc. do not use the
State language in the public sphere to an adequate extent, or
when they consider that their rights to use the State language
have been violated. This creates a threatening atmosphere for
the speakers of regional or minority languages, and therefore
hinders the public use of those languages. At their meeting in
Kyiv on 21 February 2020, the International Mother Tongue
Day, civil society organizations close to the government
addressed the government in a statement® outlining the
responsibilities of the State and CSOs in implementing
SLI2019 in 2020—2021. The statement calls on citizens to re-

80 [T1aH mepIIoYeproByx fIili 3 BUKOHAHHSI 3aKOHY TIPO MOBY Ha 2020-2021 POKA
[Priority action plan for the implementation of the language law in 2020-2021].
http://language-policy.info/2020/02/plan-pershocherhovyh-dij-z-vykonannya-
zakonu-pro-movu-na-2020-2021-roky/
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port all those who have presumably violated the State lan-
guage law; to dismantle non-Ukrainian-language billboards;
and to write to public and private companies, organizations,
institutions, thereby drawing attention to the provisions of
SLL2019. This behaviour is conducive to intimidation and can
lead to language-based discrimination and escalation of
language-based conflicts.

151. The law does not in any way provide means of redress for
those who feel that authorities, organizations, institutions, etc.
make inadequate use of regional or minority languages in the public
space or, if they consider that their rights to use a minority
language have been violated. Pursuant to Article 49 of SLL2019, the
Government of Ukraine has established the institution of “the
Commissioner for the Protection of the State Language”,®" and has
appointed a person to this post, known in the press as the State
Language Ombudsman.®* This provision is discriminatory, as the
Commissioner only protects the rights to use the State language.
However, SLL2019 does not provide redress for violations of the
use of other languages. The government has not established a body
to which citizens can turn if their right to use their mother tongue
has been restricted. This was clearly referred to in an interview®
with Tetiana Monakhova, the Ukrainian language commissioner,
when she stated that it was not her job to investigate violations of
minorities’ language rights. In her interview, the language

81 In Ukrainian language: YNOBHOBa)KeHMI1 II0/I0 3aXMCTy J€PXKaBHOT MOB.

82 Ka6min mpusHauuB MoBHOro oMbyscMena. [The Cabinet has appointed the
language ombudsman] https://ua.korrespondent.net/ukraine/4165314-kabmin-
pryznachyv-movnoho-ombudsmena

83 Tpeba CTBOPUTH TIEPEYMOBY BUBYEHHSI YKPATHCHKOT MOBM, 11106 710 mTpadin
crpasa He giiuuia. [Conditions for learning the Ukrainian language must be
created so that fines can be avoided.] https://www.ukrinform.ua/rubric-
polytics/2837945-tetana-monahova-upovnovazena-iz-zahistu-derzavnoi-
movi.html
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commissioner also declared that the opinion of the Venice
Commission on SLL2019 would be taken into account by the
Ukrainian government when drafting the law on minorities, but
priority must be given to the national interest in shaping the State
language policy.

@



IV. Ukraine’s international commitments
and the State Language Law

152. The Committee of Experts of the European Charter for
Regional or Minority Languages® periodically evaluates the
application of the provisions of the Charter by individual
states, including Ukraine, in their respective territories. These
reports serve as a kind of objective mirror in international and
domestic forums on the situation of minority rights.

153. Kyiv submitted its first report on the application of the Charter
in Ukraine in 2007, followed by three more so far. The
Committee of Experts published three reports on Ukraine, the
most recent one in March 2017. The Committee of Ministers
also adopted three recommendations in respect of Ukraine
(Table g).

Table 9. Monitoring of the application of the Charter in Ukraine®

second fourth

first cycle cycle third cycle cycle

State Report

. 02.08.200 06.01.2012  12.01.2016  04.09.201
submitted 7 9-2019

Committee of 27.11.2008 15.11.2012 27.03.201
Experts’ report 7 >t 7:03:2017

Committee of
Ministers’ 07.07.2010  15.01.2014  12.12.2018
recommendation

84 https://www.coe.int/en/web/european-charter-regional-or-minority-
languages/committee-of-experts

85 Source: https://www.coe.int/en/web/european-charter-regional-or-minority-
languages/reports-and-recommendations
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154. Chapter 2 of the report of the Committee of Experts on the

155.

implementation of the Charter in Ukraine, adopted on 27
March 2017,%° evaluates the compliance of Ukraine with its
undertakings under the Charter for the languages covered.
The Committee of Experts used the following categories for
the evaluation of compliance: Fulfilled: policies, legislation and
practice are in conformity with the Charter (4); Partly fulfilled:
policies and legislation are wholly or partly in conformity with
the Charter, but the undertaking is only partly implemented in
practice (3); Formally fulfilled: policies and legislation are in
conformity with the Charter, but there is no implementation
in practice (2); Not fulfilled: no action in policies, legislation
and practice has been taken to implement the undertaking or
the Committee of Experts has over several monitoring cycles
not received any information on the implementation (1); No
conclusion: the Committee of Experts is not in a position to
conclude on the fulfilment of the undertaking as no or insuffi-
cient information has been provided by the authorities (-).

The examination of the Committee of Experts’ report issued in
2017% reveals that Ukraine has not entirely fulfilled its com-
mitments under the Charter. Based on the articles of Parts II
and III of the Charter, Tables 10-17 show a summary of how
the 2017 report of the Committee of Experts assessed
Ukraine’s compliance with its obligations.

8 Third report of the Committee of Experts in respect of Ukraine.
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=090000168073cd
fa. Hereinafter: COMEX 2017.

87 COMEX 2017.
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Table 10. Compliance of Ukraine with its undertakings under the
Charter, according to the independent evaluation of COMEX 2017
(Article 7: Objectives and principles)

7.
Obj:ijves b 1c 1d 1e 1f 1g 1th 1i 2. 3. 4.
principles

Belarusian 4 4 1 1 - 1 1 3 3 4 3 3

Bulgarian 4 4 3 3 - 3 1 3 3 4 3 3

Crimean

Tatar 4 - 3 - 3 4 4 - 4 4 -

Gagauz 4 4 3 3 - 3 1 4 1 4 3 3

German 4 4 1 3 - 3 4 3 3 4 3 3

Greek 4 4 1 3 - 3 4 3 3 4 3 3

Hungarian 4 3 3 3 - 3 3 4 3 4 3 3

Moldovan 4 4 1 3 - 3 4 3 3 4 3 3

Polish 4 4 3 3 - 3 4 3 3 4 3 3

Romanian 4 4 3 3 - 3 1 4 3 4 3 3

Russian 4 4 3 4 - 4 4 4 4 4 3 3

Slovak 4 4 1 3 - 3 1 3 3 4 3 3

Yiddish 4 4 1 1 - 3 1 3 1 4 3 3

Karaim 4 - - - - - - - - - - -

Krimchak 4 - - - - - - - - - - -

Romani 4 4 1 3 - 1 1 1 1 4 3 3

Ruthenian 3 4 1 1 - 1 1 1 1 4 3 1
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156. The official position of Ukraine is that the new provisions
contained in Article 21 of SLL2019 and Article 7 of the Law on
Education are fully in line with Ukraine’s international
commitments. Seemingly, this is indeed the case: Kyiv guaran-
tees the right to learn one’s mother tongue and that native lan-
guages of minorities appear at all levels of public education as
subjects (but not as languages of instruction). In reality,
however (as can be seen in Table 11), Ukraine has not fully
complied with its international obligations in this area, not
even before the adoption of SLL2019.

Table 11. Compliance of Ukraine with its undertakings under the
Charter, according to the independent evaluation of COMEX 2017
(Article 8: Education)

8. Education 1.a.iii 1.b.iv 1.civ 1div vedii 1.fiii 1.g 1h 1i 2.

Belarusian 1 1 1 1 4 1 1 1 1 1
Bulgarian 1 3 3 1 4 4 1 3 1 4
Crimean

Tatar 3 3 4 1 4 3 - 4 1 3
Gagauz 1 3 3 1 4 1 - 3 4 1
German 3 3 3 1 4 4 1 3 1 1
Greek 3 3 4 1 4 4 - 3 1 4
Hungarian 4 4 4 1 4 4 3 4 1 1
Moldovan 3 4 4 1 4 4 1 3 4 1
Polish 3 4 4 1 4 4 1 4 1 4
Romanian 3 3 3 1 4 4 1 4 1 1
Russian 4 4 4 4 4 4 - 4 1 4
Slovak 4 3 3 1 4 1 1 3 1 1
Yiddish 3 1 1 1 4 4 - 1 1 1

81



Table 12. Compliance of Ukraine with its undertakings under the
Charter, according to the independent evaluation of COMEX 2017
(Article 9: Judicial authorities)

9. Judicial authorities 1.a.iii 1.b.iii 1.c.iii 2.C 3.
Belarusian 1 1 1 - 1
Bulgarian 2 2 2 - 1
Crimean Tatar 2 2 2 - 3
Gagauz 2 2 2 - 1
German 1 1 1 - 1
Greek 1 1 1 - 1
Hungarian 3 3 2 - 1
Moldovan 1 1 1 - 1
Polish 2 2 2 - 1
Romanian 3 3 2 - 1
Russian 4 4 4 4 4
Slovak 2 2 2 - 1
Yiddish 1 1 1 - 1
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Table 13. Compliance of Ukraine with its undertakings under the
Charter, according to the independent evaluation of COMEX 2017
(Article 10: Administrative authorities and public services)

10. Administrative
authorities and 2.a 2.c 2.d 2.e 2.f 2.8 4.c
public services

Belarusian 1 1 1 1 1 1 1
Bulgarian 2 1 1 1 1 1 1
Crimean Tatar 2 1 1 1 1 1 1
Gagauz 2 1 1 1 1 1 1
German 1 1 1 1 1 3 1
Greek 1 1 1 1 1 1 1
Hungarian 3 1 1 1 3 3 1
Moldovan 1 1 1 1 1 1 1
Polish 2 1 1 1 1 1 1
Romanian 3 1 1 1 1 3 1
Russian 4 4 4 4 4 3 -
Slovak 3 1 1 1 1 1 1
Yiddish 1 1 1 1 1 1 1
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Table 14. Compliance of Ukraine with its undertakings under the
Charter, according to the independent evaluation of COMEX 2017
(Article 11: Media)

11. Media radii 1bii 1cii 1.d  1ei 1g 2. 3.
Belarusian 1 1 1 1 1 1 4 1
Bulgarian 3 1 1 1 4 1 4 1
Crimean Tatar - - - 1 - 1 4 1
Gagauz 3 1 1 1 1 1 4 1
German 3 1 1 1 1 1 4 1
Greek - 1 1 1 1 1 4 1
Hungarian 3 4 4 1 4 3 4 1
Moldovan 3 1 1 1 4 1 1 1
Polish 3 4 1 4 4 1 4 1
Romanian 3 3 1 1 4 3 4 1
Russian 4 4 4 4 4 4 4 3
Slovak 3 3 1 1 1 1 4 1
Yiddish 1 1 1 1 1 1 1 1
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Table 15. Compliance of Ukraine with its undertakings under the
Charter, according to the independent evaluation of COMEX 2017
(Article 12: Cultural activities and facilities)

12. Cultural
activities and 1a 1b 1.c 1d 1.f 1.8 2. 3.
facilities

Belarusian 4 3 1 4 3 3 1 1
Bulgarian 3 1 1 4 3 3 1 1
Crimean Tatar 4 1 1 4 3 1 4 3
Gagauz 3 1 1 1 3 1 1 1
German 3 1 1 4 4 1 1 -
Greek 3 1 1 3 3 1 - 1
Hungarian 4 1 3 4 3 4 1 1
Moldovan 3 1 1 4 3 1 1 3
Polish 4 1 3 4 4 4 4 3
Romanian 4 1 1 4 3 3 1 3
Russian 4 4 4 4 4 - 4 -
Slovak 4 1 1 4 3 1 1 1
Yiddish 3 1 1 1 4 1 1 1

85



Table 16. Compliance of Ukraine with its undertakings under the
Charter, according to the independent evaluation of COMEX 2017
(Article 13: Economic and social life)

13. Economic and social life 1.b 1.c
Belarusian 4 -
Bulgarian 4 -
Crimean Tatar 4 -
Gagauz 4 -
German 4 -
Greek 4 -
Hungarian 4 -
Moldovan 4 -
Polish 4 -
Romanian 4 -
Russian 4 -
Slovak 4 _
Yiddish 4 -
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Table 17. Compliance of Ukraine with its undertakings under the
Charter, according to the independent evaluation of COMEX 2017
(Article 14: Transfrontier exchanges)

14. Transfrontier exchanges a b
Belarusian 4 4
Bulgarian 4 3
Crimean Tatar 3 -
Gagauz 1 1
German 4 -
Greek 4 4
Hungarian 4 4
Moldovan 4 4
Polish 4 4
Romanian 4 4
Russian 4 4
Slovak 4 4
Yiddish 1 1

157. If the Ukrainian government had completely fulfilled all its
obligations under the Charter, there would be a number 4 in
each cell of the above tables (where a number is given).
However, this is clearly not the case.
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158.

159.

160.

Considering the Committee of Experts’ evaluation as scores, it
turns out that Ukraine has fulfilled its commitments to the
greatest extent in respect of Articles 7 (66.2%), 8 (61.9%) and
12 (58.4%) of the Charter. The Kyiv government has complied
with its international commitments to the least extent in
respect of Articles 9 (44.8%), 10 (34.3%) and 11 (48.8%) of
the Charter (Figure 10). (The maximum points that can be
obtained, i.e. 100%, would be shown in the figure if value 4
was included in each cell).

Using the above method to examine how Ukraine has fulfilled
its international obligations with regard to the languages
protected by the Charter, we may conclude that Ukraine has
complied with its obligations under the Charter to a significant
extent with regard to the Russian language. Kyiv has fulfilled
its commitments to a degree of more than 60% in respect of
Hungarian, Polish and Romanian, whereas it has done the
least for Yiddish, Belarusian and Gagauz (Figure 11).

If we calculate average values on the basis of the scores, it
becomes clear that Ukraine has partially fulfilled its obliga-
tions under Article 7 of the Charter. In respect of Article 8, the
government is closer to the evaluation of partially fulfilled
than formally fulfilled. Unfortunately, for Articles 12, 11 and 9,
the average value is closest to the evaluation of formally ful-
filled, which means, according to the report of the Committee
of Experts, that “policies and legislation are in conformity with
the Charter, but there is no implementation in practice”.
Ukraine has practically not complied with its obligations under
Article 10, as the average value is closest to the evaluation of
not fulfilled, which means that “no action in policies,
legislation and practice has been taken to implement the
undertaking or the Committee of Experts has over several
monitoring cycles not received any information” (Figure 12).
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Figure 10. Percentages of compliance of Ukraine with its
obligations under the Charter, based on the evaluation of COMEX
2017, by articles of the Charter
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Figure 11. Percentages of compliance of Ukraine with its
obligations under the Charter, based on the evaluation of COMEX
2017, by languages
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Figure 12. Average values of compliance of Ukraine with its
obligations under the Charter, based on the evaluation of COMEX
2017, by articles of the Charter (4: fulfilled; 3: partly fulfilled; 2:
formally fulfilled; 1: not fulfilled)
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161.

162.

163.

It must be emphasized that the Committee of Experts’ 2017
report on the application of the Charter in Ukraine was pre-
pared before the adoption of the Law on Education in October
2017 and that of SLL2019 in April 2019. The assessment of the
independent international body makes it clear that already in
2017 (that is, well before the adoption of SLL2019) Ukraine
failed to fulfil its international obligations in respect of the
implementation of the rights to use minority languages.

The provisions of SLL2019 are of particular importance to the
areas covered by the Charter. This means that, if the SLL2019
is to be applied in practice, Ukraine will not be able (and
probably will not want) to meet its international commitments
- voluntarily undertaken by ratifying the Charter.

Pursuant to Article 9 of the Constitution of Ukraine and Article
19 of the Law on International Treaties of Ukraine,®
international conventions ratified by the Supreme Council
(Parliament) of Ukraine form part of the country’s national
legislation. According to the opinions of the Venice
Commission on Ukraine,® such international treaties prevail
over ordinary national law. This means that Ukraine should
urgently repeal or at least amend SLL2019, bringing its
provisions in line with the Charter and the Framework
Convention.

88 3akon Ykpannu «IIpo MikHapo/Hi oroBopy Ykpainu» [Law of Ukraine "On
International Treaties of Ukraine"]. https://zakon.rada.gov.ua/laws/show/1906-15
89 CDL-AD(2004)013: Opinion on Two Draft Laws amending the Law on National

Minorities in Ukraine, para. 9.
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-
AD(2004)013-¢; CDL-AD(2004)022, Opinion on the latest version of the Draft Law
amending the Law on National Minorities, para. 6.
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-
AD(2004)022-€
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164.

165.

166.

In its opinion on SLI[2019,°° the Venice Commission
recommends “to revise the State Language Law in order to
ensure, in the light of the specific recommendations made in
the present opinion, its compliance with Ukraine’s inter-
national commitments, especially those stemming from the
Framework Convention, the Language Charter, and the ECHR
and its Protocol No. 12. In the legislative process, the legislator
should consult all interested parties, especially representatives
of national minorities and indigenous peoples as they are and
will be directly affected by the implementation of these two
pieces of legislation”.

On 21 June 2019, 51 Ukrainian members of parliament filed a
petition with the Constitutional Court of Ukraine,” requesting
a declaration of unconstitutionality of SLL2019. One of the
reasons given by MPs in their submission is that, when passing
the State Language Law, the Parliament has repeatedly
violated the rules on the adoption of laws. As of 13 April 2020,
the Constitutional Court of Ukraine has not ruled on this
petition. A decision by the Constitutional Court could annul
SLL2019 without political manipulation.

Such a decision would not be unprecedented in Ukraine.
LIL2012 was also annulled by the Constitutional Court of
Ukraine in 2018 for violating the rules of procedure for

9° Opinion 2019, para. 139.

9 Koncturynivine IlomanHst miono BifmosigHocTi KoHcTuTynii  Ykpainu
(xoHCTHTYLMHOCTI) 3akoHy Ykpaiuu «IIpo 3abesnedeHHsT QYHKI[IOHYBaHHS
YKpaiHCbKOI MOBM SIK JIEPXKaBHOI» BiJj 25 KBiTHsI 2019 poky N2 2704-VIIL
[Constitutional petition on compliance with the Constitution of Ukraine
(constitutionality) of the Law of Ukraine “On Supporting the Functioning of the
Ukrainian Language as the State Language” of April 25, 2019, No. 2704-VIIL]
http://www.ccu.gov.ua/sites/default/files/3_4094_r.pdf
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adoption.”> Earlier (in a decision issued in 2000%), the
Constitutional Court of Ukraine repealed the law®* by which
Ukraine ratified the Charter in 1999 for similar reasons.

167. The independent press has on several occasions proved? that
the Supreme Council of Ukraine has adopted decisions and
legal acts in violation of the relevant laws. However, to the best
of our knowledge, except for the above two laws, the
Constitutional Court of Ukraine has not annulled any other
law on formal grounds. The two laws that ended up so were
directly related to language rights. SLL2019 could be repealed
for similar reasons, on the basis of existing precedents,
avoiding further political manipulation of the language issue.

92 Constitutional Court 2018.

93 Constitutional Court 2000.

94 ECRML1999

9 For example: Pazia, anasoroB kotopoit Het [A parliament that has no match].
https://www.youtube.com/watch?v=Ugr6kdaWXLY
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V. Summary and conclusions

168. Since 2014, Ukraine’s language policy has undergone
fundamental changes, in terms of both legislation and practical
implementation. The direction of change is clearly un-
favourable for speakers of regional or minority languages, as
Kyiv has significantly reduced the rights to use regional or
minority languages. Between 2014 and 2019, the Ukrainian
government passed a number of new laws that significantly
restrict the right and possibility to use minority languages.
Such are the Law on Civil Service,®® the law changing the
language regime of the electronic press,®” or the new Law on
Education.?® The repeal of LL2012 also significantly curtailed
the rights of speakers of regional or minority languages.
Compared to L1989 and ECRML2003, LL.2012 granted more
rights to use regional or minority languages in public
administration, justice, education, media, and culture.

169. Although SLL2019 in principle contains rules only for the use
of the State language, in fact it applies to all other languages
used in Ukraine, namely by restricting their use. We believe
that SLL2019 should also be thoroughly examined by the
Parliamentary Assembly of the Council of Europe, based on the
opinion of the Venice Commission, as the provisions of this law
have virtually abolished the possibility for using regional or
minority languages (a term not used by law itself) in social and
public life.

9 LU 2015.
97 LU 2017b.
98 LU 2017a.
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170. It must be underlined that, despite calls to this effect, the Kyiv
government did not send the draft of the State Language Law
to the Venice Commission for review before its adoption.
Nevertheless, at the initiative and at the request of the
Chairman of the Committee on the Honouring of Obligations
and Commitments by Member States of the Council of Europe
(Monitoring Committee), the Venice Commission did examine
the law, and it has been severely critical of it.? The Venice
Commission could only give an opinion on the already adopted
law, and even then, it did so not at the request of the Ukrainian
government. The same behaviour was followed by Ukraine in
connection with the law on education, which provoked a great
controversy and was also criticized by the Venice Commission.
All this suggests that the political elite in power between 2014
and 2019, in contrast to Ukraine’s international obligations,
used the language issue for its own domestic political
purposes, deliberately exacerbating the conflicts inherent in
the language issue, in order to mobilize their constituents.
SLI2019 is another stage in Ukraine’s flawed language policy:
with SLL2019, Ukrainian language policy has gone astray.

99 Opinion 2019.
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